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Executive Summary1
A joint consultation was held on the issue of 'Reviewing Legislation on International Recruitment' by the 

Ministry of Overseas Indian Affairs (MOIA), the International Labour Organisation (ILO) and the 

Federation of Indian Chambers of Commerce and Industry (FICCI) on Wednesday, 26th of August at the 
1Federation House in New Delhi, India . 

This consultation was held with the objective of providing a platform for recruitment agents, sub-agents, 

project exporters, labour unions, academics, researchers and thought leaders to share their opinions 

with the Ministry of Overseas Indian Affairs on how the Emigration Act of 1983 may be reformed and 

what new components may be considered for addition to the Emigration Management Bill to be 

introduced by the Ministry of Overseas Indian Affairs. 

The consultation was well-attended by more than sixty stakeholders. The government was represented 

by the Secretary of the Ministry of Overseas Indian Affairs, Mr. A. K Agarwal and the Protector General of 

Emigrants, Mr. Mohanish Verma. The newly formed Federation of Overseas Recruitment Agents of India 

(FORAI) was represented by prominent Recruitment Agents from all parts of India. Amongst the 

audience were also members of the National Trade Union of India on behalf of the Migrants Rights 

Council, the Hind Mazdoor Sabha, and the All India Trade Union Congress. The project exporters' side 

was represented by Punj Lloyd. The consultation also had representatives of sub-agents. 

Introductory remarks in the inaugural session were offered by the Secretary, Ministry of Overseas Indian 

Affairs; the Director, International Labour Organisation; and the Secretary General, Federation of Indian 

Chambers of Commerce and Industry. Following this was a technical session on the sharing of the 

Emigration Act by a legal expert engaged by the International Labour Organisation. This was followed by 

presentations by various stakeholders and a frank exchange of ideas, opinions and observations with the 

Protector General of Emigrants. 

Various comments were offered; while some were urgent requests, others were long-term solutions to 

be incorporated in the forthcoming Act. These opinions have been duly presented in this report. 

The consultation was unique in many ways. Firstly, the government willingly came forward to endorse it 

and acknowledged the significance of this kind of an interaction. Secondly, all the information recorded 

in the report will be officially presented to the government as an official record and finally, the 

consultation acknowledged that this was a good start but there is a need for many more of these 

consultations in order to approach the issue of legislation from a holistic perspective. 

1 Although the MOIA played an integral part in the proceedings of the consultation, this report is not endorsed by the 
Government.
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2
AITUC :  All India Trade Union Congress

ECNR :  Emigration Clearance Not Required

ECR :  Emigration Clearance Required

FICCI :  Federation of Indian Chambers of Commerce and Industry

FORAI :  Federation of Overseas Recruitment Agents of India

GCC :  Gulf Cooperation Council

ILO : International Labour Organisation

MOIA :  Ministry of Overseas Indian Affairs

MRC : Migrant Resource Centre

MRW : Minimum Referral Wages

PGE :  Protector General of Emigrants

RA : Recruitment Agent

SSA :  Social Security Agreement

TCS :  Tata Consultancy Services

List of Abbreviations 3 Inaugural Session:

Dr. A Didar Singh, Secretary General, Federation of Indian Chambers of Commerce and Industry (FICCI) 

offered the opening remarks and welcome address for the Consultation. 

FICCI is the only Industry body to recognise the importance of issues of mobility and migration. The 

national Chambers has a Taskforce dedicated to the issues of International Migration and Diaspora 

which drives the work of an International Migration Division to promote and establish the 'Business Case 

for Migration'. It identifies and acknowledges migration as a Business issue. 

The Hon'ble PM signaled two very important things by his recent visit to the UAE. One is the very obvious 

and important strong strategic interest in the UAE specifically and the Gulf Cooperation Countries in 

general. Another is that even though energy security is of great importance, there are over 6 million 

Indians in the Gulf countries and this figure will grow in the coming years. 

Dr. Singh was of the opinion that irrespective of the legal system in the country of origin, migration will 

continue to grow as mobility is the key to business, progress and indeed to any kind of development. 

He offered that this consultation is important because there is a need for our legal systems to match the 

desire for mobility and reality of mobility. This is not happening today. This is particularly true vis-à-vis 
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Gulf countries. However, he warned that it must be kept in mind that the legal systems in destination 

countries may or may not match those of sending countries. This is a basic contradiction but one that 

must be accepted and remembered. Irrespective of this, mobility will take place. 

Migration, according to Dr. Singh, must be conducive to business because ultimately it acts as the 

greatest support to business. It is common knowledge now that in comparison to the movement of 

goods and capital, there are more barriers to the movement of people even though human resources 

are the basis of all businesses. 

He compared the global scenario with that of India. Globally, there is an economic slowdown and a 

restructuring of markets. However, in India, basic economic fundamentals remain strong which provides 

her the strength to continue to enjoy fruits of global connectivity and strategic partnership with the GCC 

countries. FICCI, therefore, works in this area of mobility and Diaspora and the MOIA provides a connect 

between these two. India is only the 12th country in the world to have a Ministry dedicated to issues of 

international migration and Diaspora welfare. It exists because there is a recognition of the importance 

of mobility and Diaspora for the country. 

The Secretary General emphasized the importance of skill development for overseas employment and 

better management of migration. He complimented the Secretary and the Ministry in putting forward a 

scheme that recognises the need for skill development for overseas employment. He also extended 

praise to the office of the PGE and the Ministry for introducing the e-migrate system. The hope is that it 

will make migration more liberal, transparent and easy to access. 

The ILO is the only tripartite United Nations agency with government, employer, and worker 

representatives. This tripartite structure makes the ILO a unique forum in which the governments and 

the social partners of the economy can freely and openly debate and elaborate labour standards and 

policies. 

ILO draws upon its Conventions for providing guidance and in this case, the ILO Migration for 

Employment Convention No. 97 and Migrant Workers Convention No. 143 and the ILO Convention on 

Private Employment Agencies No 181 guide our work. 

In relation to recruitment, ILO has at the global level launched, with several agencies, including the ITUC 

and OIE, the Fair Recruitment Initiative which includes : i) enhancing global knowledge on national and 

international recruitment practices, ii) improving laws, policies and enforcement to promote fair 

recruitment and iii) Promoting fair business practices.

As the Indian economy surges and the demographic dividend posits India to experience greater mobility, 

migration will become an even more strategic issue for the country.  This workshop, bringing different 

partners to engage in discussion with the government on the issue of recruitment is therefore a step 

forward in establishing effective migration management systems that will assist India growth story. 

ILO would like to thank the Ministry of Overseas Indian Affairs and FICCI for working in collaboration for 

this event, and their continued partnership with the ILO.

Mr. AK Agarwal, Secretary, Ministry of Overseas Indian Affairs provided his remarks in a special address. 

At the outset, the Secretary commended the efforts of FICCI and the ILO in organising the consultation. 

He was of the opinion that 'Stakeholder Consultation' is a very important part of the Government's work. 

He reiterated that migration is very important; the flow of people cannot be isolated from the flow of 

goods and capital. It does, however, bring with it issues that need to be understood and resolved. His 

opinion was that very often it is the understanding of the issues that is of importance because several 

win-win opportunities exist but because of a scant understanding of these issues, these opportunities 

may not be utilized. Wherever there is a clash of interests, there have to be negotiations but what we 

lose sight of is these opportunities simply due to a lack of understanding.
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He reminded the audience that the Honorable PM mentioned during the launch of the Skills mission that 

India could potentially be a source of skilled manpower for the entire world. However, to make this a 

reality, there have to be interventions at various levels including legislation. Lack of information for 

migrants is another issue which poses as a challenge to migrants. 

He averred that for the India-Gulf corridor, the legislation that currently exists is to take care of the 

welfare of migrants. If welfare of migrants was not an issue, there would be no need for regulation. 

However, even with this regulation, there are plenty of situations where migrant workers get into 

difficult situations. The first port of entry are the Embassies overseas. As the government, there is a need 

to respond so that these problems are addressed. Estimates vary for migrants who are by-passing this 

regulation through overstaying on tourist visas or obtaining work visas illegally. 

As was mentioned by Dr. Singh before him, he emphasised there are two kinds of situations in the Gulf. 

One is where the domestic laws support the migrant workers' welfare and another is a situation where 

there may not be any domestic laws supporting workers' welfare. Wherever such legislation exists 

overseas, it should ensure that the worker welfare is taken care of. Wherever these laws don't exist or 

are adversarial towards migrant workers, the problem becomes more acute and in such a situation, we 

need to recognise the drawbacks and deal with it. 

The Secretary argued the problem of welfare for migrants overseas is amplified. He compared the 

situation with India where we have several labour laws and yet implementation of these laws is 

inadequate. Within our own country, with all democratic institutions and various checks and balances in 

place if there is room for error, then one can understand the acuteness of the problems for labour 

overseas- where democratic institutions or organisations of workers don't exist.

Mr. Agarwal was of the view that win-win opportunities lie in skilling. Skill matching is important. Pre-

departure and language orientation serve as useful tools for assimilation in the new systems. 

There are various stakeholders in the entire process- employee, employers and the RAs.  The Secretary 

was of the opinion that even though the Emigration Act is not very old as compared to other legislations 

in the country, there is a felt need for some changes in the law. 

He was happy to note that the RAs have come together to form a Federation (FORAI) as he is of the 

opinion that there is nothing better than self-regulation. The more the government tries to regulate the 

system, the more distortions will crop up. He was of the view that if a system or ethos can be created 

where the Government's role of regulation is minimal, then there would be more efficiency in the 

process. 

He remarked that he awaited all the constructive comments and concerns that will come out of this 

consultation. Many other programmes of the government are on the website and in the public domain 

for everyone to comment on. In conclusion he thanked Dr. Singh and the ILO for organising this 

workshop. 

On behalf of the Government of India, he remarked that they will be quite enriched with the outcome of 

this workshop.

The vision presented by the three speakers at the Inaugural Session was followed by a brief interaction 

with the audience. Following are some remarks: 

On behalf of Recruitment Agents (FORAI):

The legal system does not complement 

the reality of migration. Unless the two 

complement each other, it cannot be a 

success. The authors of the Emigration 

Act had India of 1983 in mind but lacked 

the foresight of how quick and fast India 

will grow and how quickly changes will be 

introduced. The India of the 21st century 

is entirely different from what it was in 

1983 and therefore changing the 

Actistimely and justified.

The burning problem is the illegal 

migration that takes place. What are the 

measures that are being taken to address 

illegal migration? This problem may be 

addressed effectively if the Government 

of India and state governments join 

hands.

4Stakeholder Concerns and Sessions
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Compensation is not available to those who have died a 'natural death' but only those who have died an 

'accidental death'. Is it a crime to die a 'natural death' overseas and why has this not been addressed 

until now? 

National Trade Union of India on behalf of Migrant Rights Council (MRC):

Social security for white collared workers is more or less taken care of while social security for blue 

collared workers migrating to GCC countries hardly exists. In the GCC countries, there are around 6 

million Indians. Will the Government be doing anything to ensure SSAs through bilateral arrangements?

The Pravasi Bhartiya Bima Yojana should be made mandatory for all emigrants. Approximately 5000 

migrants have lost their lives last year and out of this, 50 per cent of them have lost their lives in the Gulf 

countries. The loss suffered by the grieving family of losing a loved one is immense and the government 

should address it. 

The Mahatma Gandhi Bima Yojana that is applicable for migrants in the countries of destination should 

be supplemented by Labour attaches in the Embassies in the countries of destination. Even Bangladesh 

and Nepal have these provisions in place.  

On behalf of the Hind Mazdoor Sabha:

The situation today and in the days to come will be vastly different from what the situation was in 1983. 

The revisions in the Act should not only address the needs for today but should also anticipate what the 

needs of the future might be. A lot of the RAs even around Delhi NCR have not been registered and yet 

send several thousand people. The ones who are registered are not following whatever little legislative 

measures are in place.

To these remarks, questions and comments, the Secretary, MOIA responded in the following way:

For Social Security Agreements: 

In developed countries, social security 

issues are mostly related to transferability 

and how social security contributions can 

become portable. 

Issues of social security in the GCC 

countries however, are, mostly around 

wel fare  and improv ing  work ing  

conditions, which is an ongoing process. 

To this end, there is a need to work closely 

with the destination countries to ensure 

this. The MOIA is in the process of 

evolving a 'Model Employment Contact' 

which will address at the least, the very 

basic of worker's welfare issues. However, 

these have to be adopted by the 

employers in the countries of destination. 

The Model Employment Contract is in the 

stages of finalization and will be shared with the countries of destination (ECR countries) on a priority 

basis. 

The Bima Yojana is mandatory for those in the ECR category but not for those who go illegally. The MG 

Pravasi Kaushal Vikas Yojana will undergo some changes procedurally. Since the GOI has announced 

three major schemes for social security, there will be an effort therefore, to align MOIA's scheme with 

the newly announced scheme. A multitude of schemes may neither work nor may they be desirable.  

Illegal migration is by its very nature not allowed legally and the Secretary sought innovative solutions to 

these problems. State governments are very much a part of the governance structure and any solution 

will involve them but the suggestions could be more specific to suggest ways by which illegal migration 

may be minimized or reduced. If the worker is going illegally, the chances of s/he getting into a difficult 

situation are higher because they become very vulnerable without papers or contracts. 

The Secretary, MOIA concluded by saying that he looked forward to the suggestions on what can be done 

through legislative means and what can be done otherwise by the government and by the Industry?

Session I: Sharing of the Emigration Act:

In this session, the legal expert engaged by the International Labour Organisation presented the 

Emigration Act, 1983. 

He informed the audience that before the Act of 1983, the Act in existence was the Emigration Act of 

1922.  The Emigration Act of 1983 was born out of a felt need for a more consolidated Act and due to the 

changing situation of an increasing number of emigrants from India. The 1983 Act came into effect on 

December 30th, 1983. 

Some of the key lacunae identified in the Act are: 

v The definition of 'dependent' which is not spelt out and the need for the claimant to be both 

'dependent' and 'related'. 

v The categorization of ECR and ECNR countries as the Act has not given powers to the Government to 

create this distinction and there is no clarity on how this distinction is made. 

v The notification around age restriction of 30 years for women on ECR passports appeared as 

discriminatory. 

v 'Work' as defined in the Act is not an 

inclusive definition. 

v There is also some lack of clarity 

around registering as companies and 

certificates being granted only to 

individuals, and the composition of 

persons to manage Appeal which 

should normally include people with 

judicial or quasi-judicial backgrounds.

Amore detailed analysis of the technical 

and legal lacuanein the Act are attached 

as Annexure II.
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Session II: Stakeholders concerns and suggestions

Mr. Mohanish Verma, PGE, MOIA offered the following comments and set out a framework according 

to which delegates could present their opinions on the way forward. 

He acknowledged, as was done in the 

Inaugural session, that there is a need for 

legal reform; that the Emigration Act, 1983 

needs to be amended. The focus, now, is 

on the mobility of people even from a 

global point of view. The views of the PGE 

are captured under the following heads:

v The felt need for capturing data and

 better data management

  Along with focusing on the welfare 

of a workers, there is a need to find 

an innovative way to capture data on 

movement of people. Even globally, 

there is an emphasis on this. 

v Need for technical cooperation

  A new system necessitates technical cooperation with various countries to ensure that standard 

employment agreements can be better implemented. 

v Strengthening systems

  While speaking of strengthening systems, the PGE referred to the e-migrate system. Even though 

many present were unhappy with the current state of the system, the PGE stated that it needs a 

gestation period to stabilize. Drawing a comparison with the online systems for railway 

reservations and income tax systems, he emphasised the point that there was resistance to these 

systems at first too but they have come to be widely accepted. 

v New perspective for the new Act; focus on self-regulation: 

  The PGE was of the view that along with addressing legal and technical loopholes, the new Act 

must emphasise on self-regulation with a broader canvas instead of an environment of mistrust. 

The purpose of this system would be to find a way in which unscrupulous intermediaries are 

discouraged while the good ones are encouraged. There needs to be, in his view, a transparent 

system that is in the interest of, and satisfies most, if not all, stakeholders. The idea at this 

consultation is to gather inputs to incorporate them in the new bill and consider issues in this new 

and different perspective. 

v Request for two kinds of inputs: 

 The PGE requested that all suggestions should keep in mind that technical suggestions are for the 

short term but collectively, there is also a need to address issues for the long term that may be 

incorporated in the new Emigration Management Bill. 

 The PGE expressed eagerness to listen; to gather suggestions and constructive criticisms with the 

caveat that all present in the audience must keep in mind the fact that the Act is vague on many 

problems and has legal and technical loopholes on other issues. It is also a complicated ecosystem 

with many stakeholders where some compromises need to be made. He offered, therefore, that 
2must be borne in mind while making suggestions for the short-term as well as from the long term.  

 

Presentation by Recruitment Agents:

v RAs as Stakeholders

 The representative of Recruitment Agents was happy to note that they are being consulted as 

'Stakeholders'. He was of the view that it is a step forward that the RAs are also being considered as 

up until now, the focus of all work has been on migrants. 

v Global Scenario on Jobs 

 The view was that in the current job market, the number of opportunities in GCC countries have 

slowed down while the working population in the country has continued to increase. It is 

commonly accepted that there need to be more jobs for the youth but the role played by the RAs in 

providing employment opportunities has mostly gone unacknowledged. 

 There is an increasing amount of competition with youth from neighbouring countries such as 

Pakistan, Bangladesh, Nepal and to some extent also from the Philippines and therefore, a 

2 Following the PGE's intervention, there were presentations and comments from many members of the audience. For the ease 
of reading of the report, various comments have been clubbed under block sub-heads but this does not necessarily reflect the 
order of discussions. 
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unilateral imposition of mandatory minimum wages in the country of destination is making it 

difficult to get jobs for Indians, as other workers are able to accept jobs at lower costs. 

v Roles and responsibilities of the migrants; checks and balances for other 

stakeholders? 

 The RAs were insistent on migrants being made more responsible in the system. They were of the 

view that the roles and responsibilities of the migrating persons are never questioned. Checks and 

balances are in place for the RAs; amongst all the stakeholders, RAs are the most regulated ones. 

There are no regulations for medical centres or testing centres or for any other authorities except 

the RAs.

 For the migrating population specifically, the representative referred to instances where they have 

secured jobs through RAs but many, within a month of being in destination countries, decide that 

they would like to come back to their country of origin. The penalty for this decision, he averred, 

lies on the RA and because of this, recently, companies have started to hold the balance visas.  

 He was of the view that there should be something in the Act that also puts a check on these 

migrants for failing to fulfill their contractual obligations. It is also important to provide them pre-

departure orientations. He appealed that RAs cannot be held responsible for what happens on the 

country of destination. Their responsibility should be limited to 90 days after they have secured 

the jobs. There are instances of migrants complaining about the working conditions and wages 

even after two years of working or at the time of their return. It was his opinion that RAs cannot be 

held responsible after they have provided the documentary proof of the employer and fulfilled all 

other due diligence. Otherwise on the complaint of a migrant worker, it is possible that the 

Embassy of India in that destination country writes to MOIA and MOIA in turn sends a show cause 

notice to the concerned RA and gets their license suspended. This has to stop. RAs have to be given 

some time and consideration as solving a problem in a foreign land is not that easy. 

v Minimum Referral Wages

 This seemed to be a very contentious issue amongst a lot of stakeholders. RAs argued that even 

though most are in favour of increasing migration but this may not be possible if we have systems 

such as Minimum Referral Wages. The view expressed was that it is unreasonable to dictate to the 

employer how much an employee should be paid when the salary in India is not even 20-30 per 

cent of the MRW being demanded. In view of the reality, there needs to be an acknowledgement 

and acceptance that migrants going to GCC countries will not be paid MRWs. 

 Labouring the point, the RA representative was of the view that as long as the person who is 

migrating is doing so out of his/her own choice and there is not any other hidden agenda behind 

this movement, they should be allowed to go as the MRW is a far-off reality. Surveys indicate that in 

India people they are not even being paid 5000 a month. Almost all the migrating population is 

from rural India and they are mostly unskilled; only 20-25 per cent are skilled. These migrants are 

not only getting jobs abroad but are also contributing through remittances. They also come back 

with better skills and can thereafter be absorbed in the workforce in their country of origin.

v Drawbacks of the e-migrate system

 At the outset, the representative expressed appreciation for the e-migrate system. However, he 

suggested that presently, the system is full of technical glitches. Due to this, approximately 10,000 

visas will expire in the next 10 days and those most affected will be the migrant workers. He was of 

the view that if these visas are allowed to expire and these job opportunities lapse, we present a 

very poor image of our country to the countries of destination. 

 In the recent past a lot of jobs have been lost to Bangladeshi and Pakistani migrants (from Qatar 

and Saudi Arabia) because of over regulation by the Indian government. The solution to this is not 

to get rid of the e-migrate system but of the technical glitches in the system. The RAs pleaded that 

these glitches should not have an impact on jobs.

 As solutions, he proposed workshops in all the ECR countries; capacity building workshops could 

be held for employers by TCS on how to register on the system and Indian Embassies should play a 

major role in this. He pointed out that Embassies themselves are unable to provide login ids and 

passwords to employers many a times which leads to a lot of disappointment and frustration 

among employers and employees; there are also RAs who are looking at shutting down 

businesses. 

v Need for frequent interactions

 There was a plea for genuine support and attention from the PGE as there is a feeling among the 

RAs that the system is full of problems and biased against them. The number of people waiting to 

get clearances are increasing and this is leading to grey markets for ECNR passports. His suggestion 

was that one way of doing this is by interacting more frequently either once in a fortnight or once in 

a month. He also requested that the Ministry should reply to the mails sent by the RAs. 

v Request for urgent support

 The representative requested the PGE for urgent and timely intervention to prevent visas from 

expiring. The RAs were of the view that the Protector of Emigrants' offices in Delhi and Mumbai can 

easily provide the data on how many visas are due for expiry. They were of the view that 

legislations will take their time but this particular issue needs to be addressed urgently. Like the 
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PGE mentioned at the outset, there are two aspects of the problem, one is immediate whereas the 

other is more process oriented and aimed at long term changes. The need of the hour is to get rid of 

this impasse that has been created on the issue

v Penalties in the system

 Taking the support of the intervention by the legal expert, the representative pointed out that 

there is no system in which the complainant can be cross-questioned and there is no public 

hearing; as per the act, the Protector of Emigrants also enjoy judicial powers. However, he claimed 

that a lot of these complaints may not necessarily be genuine. 

 The RA representative claimed that they are with the government as far as workers' rights are 

concerned and would even be prepared to accept penalties in they could be proven guilty.

v On Sub-agents

 There is an involvement of sub-agents in the process of recruitment and the most common 

problem is that of overcharging to the potential migrant workers. As a solution to minimizing the 

role of sub-agents, he suggested that it can be done if there is a lot of electronic media involved and 

if they are allowed to advertise directly. 

 Elaborating on the nature of sub-agents, an RA representative explained that they work in trails 

and have other sub-agents who in turn work for them. It may not be possible to have a system that 

acknowledges all the sub-agents. 

 It is also the case many a times that prospective and willing migrants do not approach RAs directly 

when positions are advertised. In many cases, it may be the sub-agents who overcharge and the 

migrants choose to go to these sub-agents before they go to these recruitment agents. 

 RAs were of the opinion that these sub-agents should apply for a license if they want to legally 

become a part of the system and if they want to be acknowledged. 

 Another view from a representative was that the RA community cannot or rather should not 

comment on the sub-agents issue as they may not fully understand the modalities of engaging sub-

agents. For more than half of the recruitments carried out by RAs, they engage sub-agents but how 

can this become legalized and under what compliance system? Can the responsibility be shared 

between recruitment agents and sub-agents?

v INR 20,000 as service charge is unrealistic

 RAs were of the view that the current limit of INR 20,000 on RAs is unrealistic and needs to be 

revised. 

 The suggestion was there needs to be thought provided to an ecosystem where laws are 

implementable rather than those that need to be circumvented. Some, but not all, migrants are 

poor and many pay the fees of the RAs of their own free will. RAs should be charged if they 

misrepresent facts and lead the migrants on, to believe that they will receive a higher salary and 

then overcharge them. The RAs demanded a level-playing field without unrealistic expectations. 

The RA representative claimed that they get the wrong end of the stick when there is a violation of 

workers' rights. The clause of limitation should be kept in mind as the powers they have are limited 

in a foreign country. 

 They differed from the legal opinion that was provided earlier in the discussions that this service 

charge should be reduced or preferably done away with. They pleaded that it must be borne in 

mind that there is a cost in hiring and in case a migrant worker does not fulfill these contractual 

obligations, they should be penalized and to find or develop a mechanism by which the migrating 

person is made responsible as well; fulfilling contractual obligations. 

 The RAs argued that there are problems and violations even when the migrant workers are not 

charged and therefore the problems of migrant workers may not be directly related to the money 

they pay. 

v Registration Certificates; request for portability of operations

 The RAs questioned why they need permission to open a branch office or for moving of their officer 

from one place to another if they are already in possession of a Registration Certificate. They 

claimed that the process of opening a branch office at the moment, is long-drawn and 

cumbersome. 

Presentation on behalf of 

Migrant Workers:

 There was an intervention by the 

President of the All India Trade Union 

Congress [AITUC]. Responding to the 

presentation made by the RAs before 

him, the representative was of the 

view that the work of the labour 

unions begins and ends with worker 

welfare. His demands are as follows: 

v Appeal for a rights-based approach 

for migrant workers; need for 

building capacities

 Echoing the view of the Secretary, 

Ministry of Overseas Indian Affairs, 

the representative was in favour of providing migrant workers with pre-departure orientation 

programmes and generally more information about conditions of work at the country of 

destination. 

v  Labour should not be viewed as a commodity

 The representative was against the discussions and views which result in a commodification of 

labour. Any new policy should have this responsibility at its core. 

v Any new policy should be considered from the point of view of a human 

approach

v Need for legislations to protect migrants 

 To illustrate, domestic workers are not given a migrant status at all. 
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Presentation on behalf of 

Migrant Workers:

 There was an intervention by the 

President of the All India Trade Union 
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view that the work of the labour 

unions begins and ends with worker 
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v Transparent labour migration system 

 The intentions of the government are not very clear as a lot of Conventions have not been rectified 

even though India is one of the founding members of the ILO. 

 The need of the hour is a transparent labour migration administrative system; a standard approach 

to migration management; a Plan of Action against discrimination; clearly delineated role and 

limitations of Recruitment Agents. 

v On the role of sub-agents

 Even though the role of sub-agents is not desirable, it certainly cannot be wished away. Currently 

who is responsible for recruitment at the ground level is not known and this is why some regulation 

of sub-agents is required. 

v Documentation of human rights violations

 There are a large number of cases when the prospective migrant worker has to either sell his/her 

property or borrow heavily from private lenders. They end up migrating for work overseas in a 

huge amount of debt. Why? And who is answerable for this? 

v More accountability 

 Need for an increase in government accountability and responsibility, not only towards emigrants 

but also towards immigrants. There needs to be a guarantee of minimum rights for all migrants. 

 The new law should be comprehensive and be broader than just the role of the Recruitment 

Agents. 

Presentation by Project 

Exporters:

The project exporters' view was 

presented by a representative from Punj 

Lloyd. The law, according to the 

representative, is heavily biased against 

them. He claimed that on the basis of a 

single complaint by a migrating worker, 

the license of the project exporter can 

stand cancelled and all projects can come 

to a standstill simultaneously. Their view 

is as summarized below: 

v Fake Recruitment Drives

 The representative from the Project Exporters' expressed concern that their projects are many a 

times falsely advertised by unregistered recruitment agents without obtaining a demand note or a 

power of attorney resulting in what he termed as 'fake recruitment drives'. In such cases, 

recruitments are completed without their knowledge and unsuspecting migrant workers are 

duped.

v Unregulated Sub-agents

 The representative was of the view that sub-agents also pose as a challenge to project exporters.

v Need for more protection by Government of India

 The representative was of the view that Indian companies like Punj Lloyd should be granted certain 

privileges by the Indian government. E-migrate necessitates that all their documents are to be 

uploaded and made available with Indian Embassies abroad. Moreover, they are Indian citizens 

and can be held responsible for any violations. They also requested for exemption for recruitment 

through RAs; he said they should be allowed to recruit directly. 

Comments from the ILO:

On Sub-agents: 

The representative of the ILO was of the view that it is commonly accepted that all migrants have to find 

employment through sub-agents as they are usually the first points of contact for migrants. She was of 

the view that unless sub-agents are brought under some sort of a legislative framework, there will 

always be a problem. What this legislative system may be is something that merits more discussion. She 

further informed the audience that there are also testing centres who scout for potential migrant 

workers and perform the role of sub-agents. Most of all, these sub-agents are in the search for respect as 

they are members of the community and this may only come forward when they are licensed. It is in the 

interest of these sub-agents to have some sort of regulation. It is also in the interest of the rest of the 

stakeholders for them to become a part of the system so there is more accountability and responsibility 

on who is actually carrying out these recruitments. 

Other comments:

v  Bank guarantee 
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 In the 1983 Act, the Bank guarantee was 1 lakh. This was subsequently revised to a stage-wise bank 

guarantee from 1986. From the year 1998 until 2009, there was a guarantee of 3 lakhs, 5 lakhs and 

10 lakhs for 300 workers, 1000 workers and 1000 + workers respectively. 

 In 2009 it was scrapped and now it is INR 20 lakhs. The suggestion is to now increase the guarantee 

in stages factoring in inflation to INR 50 lakhs. However, if an entry level license is increased to say 

50 lakhs, it will monopolisetrade.

v Need for a new law at all? 

 Commenting on the approach taken by the legal expert, a member of the audience offered that the 

law may not have any meaning unless it is understood in the context of ground realities. Therefore, 

he felt that there was gap in the analysis of the law. He was of the view that most would agree that 

in the 21st century, the law has lost its relevance and there a lot of areas that need to be taken care 

of. 

 He asked if there is a need for such a law in the 21st century at all and what are the areas that need 

to be strengthened and what are the areas that need to be liberalised in the current environment? 

 He did not agree with earlier comments that migrants need regulation. The law, he argued, is 

meant for facilitation of migration and protection of the migrant and not for promotion of business 

of migration and protection of recruitment agents. 

v Direct Recruitment 

If RAs are ready to recruit directly and take responsibility for their actions, they should be allowed to do 

so instead of granting permissions to foreign employers who are not under regulations of the 

Government of India.

Response by the PGE:

The PGE assured the various stakeholders present that action is being taken at the highest priority level 

on the new Emigration Management Bill. In fact, the commitment is from the highest levels including 

from the Honorable Prime Minister and the Minister. 

He averred that the level of concern at the Ministry of Overseas Indian Affairs on the loopholes in 

legislation was the same as the concern shared by other stakeholders and these would be addressed as 

soon as possible. According to him, this concern stems not only from the fact that they are government 

servants but also from the point of view of basic humanity. However, the decisions of the government 

have to be taken within certain constraints. A decision that is taken cannot be implemented right away as 

they have to be discussed with a wide variety of stakeholders before being implemented. It is incumbent 

on the government to find a 'middle path'. He expressed hope that something would be done in the next 

few days but he also pleaded for patience as this is not a problem that can be wished away. 

On the Emigration Management Bill, the PGE said that they cannot be revealed until and unless they are 

finalized. At this stage, the Ministry has been taking inputs from various stakeholders. He assured the 

audience members that their inputs, even at this stage, will certainly be acknowledged.

He proposed that such a consultative process may also be helpful at a later stage. He was of the view that 

unless a law that is about to be enacted is well considered, it again has the potential to create problems. 

He explained that the government is in favour of doing things in a transparent fashion and in a practical 

way. If the government makes laws that are not implementable, the problem will not go away. He 

welcomed all suggestions on a regular basis and requested that these be placed on record and be given 

in writing. He did, however, mention that with the infrastructure of the government, it is not always 

possible to respond to individual comments and queries but that the Ministry is sensitised to the issue. 

He also assured everyone present that he would keep in mind legislation issues and suggestions and the 

more immediate concerns that are pressing. The most notable comments for him were the ones that the 

complaints against RAs may be vague and not genuine and the consequences borne by the RAs. He 

assured that this loophole need to be addressed in the new bill. However, he was of the opinion, that 

since a lot of these practices are going on for many years, they cannot be changed overnight. The 

government is always inundated with a large number of queries and complaints so these will have to be 

addressed one at a time. 

He thanked all the participants present for their ideas, suggestions, constructive criticisms and 

comments.  
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This section summarizes issues that achieved consensus and those that were contentious. Following are 

the issues that all stakeholders agreed on: 

1. Consensus on the need for legal reform

The legal system in place does not match the current reality of migration. Everyone present agreed that 

the Emigration Act of 1983 needs to be revised. 

2. Consensus on the need for pre-departure orientation programmes, language orientation and 

bridging the information gap for migrant workers.

This is in line with a 'rights-based approach'advocated by the workers' representatives. The government 

and the recruitment agents were also of the view that this is an essential component in the migration 

cycle which is currently missing. 

3. Need for a collaborative, cooperative approach within the country and need for technical 

cooperation with countries of destination

There was an agreement that there is need for a collaborative and cooperative approach to be adopted 

amongst stakeholders within the country. There is also a need to work together with the countries of 

destination on issues such as 'Model Employment Contracts' and building capacities for the e-migrate 

system. 

4. Need for strengthening and streamlining systems and processes

There was an appreciation and acknowledgement of the e-migrate system and that it will take some 

time before it becomes operational without technical glitches. The specific requests were to address 

these technical issues in the immediate future and also provide capacity building workshops to make 

everyone equally acquainted with the system. 

5. Focus on self-regulation

Moving forward, there needs to be a system that does not over regulate; a system where self-regulation 

is the norm and is enough. 

6. Bringing Sub-agents under the legislative system 

There was consensus on the issue that sub-agents should officially become a part of the legislative 

process as they are indispensable to the process of recruitment within India. There was a plea that this 

must be addressed in the new law. 

Following were the points of contention as brought out in the discussions earlier in the report. These are 

summarized below and could possibly be issues to be discussed in future consultations: 

5Next Steps

1. Need for Minimum Referral Wages

While the government intends to negotiate and maintain 'Minimum Referral Wages' in countries of 

destination, the Recruitment Agents were of the view that it is a unilateral imposition of an unrealistic 

rate. As a result of MRWs, they argued, a lot of jobs are being lost to migrant workers from neighbouring 

countries who are willing to work at a lower wage. There was no agreement on a way forward on this. 

2. Responsibility of migrant workers

The Emigration Act of 1983 focuses on the welfare and protection of migrants. However, there was a 

repeated request by Recruitment Agents that there is a need to make the process less biased against 

Recruitment Agents by increasing the responsibility of migrant workers by penalizing them if they did 

not fulfill contractual obligations. However, this issue was highly contentious and unacceptable to all 

other stakeholders present. There was an agreement that any new law should be more specific in terms 

of responsibility. 

3. Service charge to migrant workers

Recruitment Agents were of the view that the current upper limit of INR 20,000 as service charge by 

Recruitment Agents is unfair and unrealistic. Moreover, they argued, a huge sum of money is shelled out 

by migrant workers to sub-agents anyway. However, the other view was that there is a large population 

of migrant workers who end up paying much more than INR 20,000. In fact, many of them are indebted 

in the process. The other view was that migrant workers should not be charged at all. Instead, the cost of 

hiring should be borne entirely by the employers. 
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Reviewing Legislation on International Recruitment

Introduction:-

In the year 2014 as many has 8.04 lakh workers emigrated out of India. Most of these workers migrated 

to the middle-eastern countries. The States of Uttar Pradesh, Andhra Pradesh, Bihar, Kerala, Tamil Nadu, 

Punjab, West Bengal and Rajasthan were the leading sourcing states in that order of the numbers who 
1emigrated . These data are as per the Annual Report 2014-15 issued by the Ministry of Overseas Indian 

Affairs ("MOIA"). The above snippets of information are interesting. Firstly it shows that the majority of 

human resources that are heading out of India for work are to countries which do not exactly have a 

good human rights track record. And secondly, some of the states from which this human resource is 

being procured are also not doing too well in protecting the interests of the emigrant worker.

In 1983, the Government of India, enacted the Emigration Act 1983 ("Act"), which came into force on 
230.12.1983. This Act repealed the earlier Emigration Act 1922 . As per the Statement of Objects and 

Reason the "Emigration Act, 1983, regulates the terms and conditions of overseas employment and 

seeks to protect and safeguard the interests of Indian workers going overseas for employment on 

contractual basis" and it is with this intent that the Act came into force.

It is however noted that while the spirit of the Act is to protect the interest of the Emigrant, the Act 

appears more to regulate the 'business' of Emigration. 

The Emigration Act 1983 and its Rules.

The British Government had enacted the Emigration Act 1922 (7 of 23) to meet the requirement of (i) 

mitigating the problems being faced by the emigrant and (ii) regulate the emigration of skilled and 

unskilled worker.  

With independence and changing times, the flow of workers from India increased. The Government in 

the meanwhile implemented the system of registration of Recruiting Agents. Even the Supreme Court 

intervened and framed guidelines till such time a suitable enactment was passed.

Finally, in 1983 the law was enacted and came into effect on 30th December 1983 to be called as the 

Emigration Act, 1983.

The entire Act is divided into VIII chapters. Chapter I is Preliminary, Chapter II is Emigration & Authorities, 

Chapter III Registration of Recruiting Agents, Chapter IV Permits for Recruitment by Employers, Chapter 

V Emigration Clearance, Chapter VI Appeals, Chapter VII Offences and Penalties and Chapter VIII 

Penalties. The Act also contains Rules and 9 Forms. Various notifications have been issued under the 

provisions of the Act, some of which are being considered under this Report.

1 Source: http://moia.gov.in/writereaddata/pdf/Annual_Report_2014-15.pdf
2 Section 45 of the Emigration Act 1983
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THE EMIGRATION ACT

1. Definition clause

 a. Dependent section 2(c) - The definition clause uses the word "related" "and" "dependent". 

Thus it suggests fulfillment of twin set of conditions. The Dependent has to be related and has to 
3be dependent upon the migrant.  The terms "dependent" and "related" are undefined .  

 Rule 3 - A Dependent is required to produce in support of his claim that he is a dependent of an 

emigrant a certificate issued from a DM or a revenue authority not below the rank of a tehsildar. 

A person should not need to be 'dependent' to claim the benefits which are due; the benefits 

should accrue by virtue of being related or a natural heir to the migrant. 

 b. Emigrant - Section 2(d)(i)(ii) - exempts any person who has resided outside Indian at any time 

after attaining the age of 18 years, for not less than 3 years or the spouse or child of such person.  

This classification of exclusion 3 years does not seem to have any basis. Emigrant also does not 

include a dependent of an emigrant. While this may seem logical, in most cases, the worker 

because of his/her dependent status may not get the benefit of the law.

  As per sub-section (1) of section 22 of the Act, "No citizen of India shall emigrate unless he obtains 

under this chapter from the Protector of Emigrants authorisation in the prescribed manner and 

form (such authorisation being hereinafter referred to as emigration clearance) for, emigration".

  While this is so, the Government has created a system of diluting the above provision by creating 

a category of Emigration Check Required ("ECR") and Emigration Check Not Required ("ECNR") 
4categories. ECNR  category passport inter alia include (i) All persons having educational 

qualification of matriculation or above, (ii) All persons who have been staying abroad for more 

than three years (the period of three years could be either in one stretch or broken) and their 

spouses.  A person with holding an ECNR passport essentially does not require to go through the 

emigration process whilst going out for employment. Thus, if a worker goes to a ENCR country for 

more than three year, then he/she will no longer require emigration clearance if he/she goes to a 

ECR country, this even if the person has not passed matriculation (Class X). Going to Europe for 

example can be very different to going to the Gulf countries and so it is not clear what the basis if 

for the ECNR is such cases. 

  The Government has further identified a list of 17 Countries which mandatorily require 
5emigration clearance if one is an ECR  category person. Thus, all persons, having ECR endorsed 

passports and going to any of the 17 ECR countries for taking up employment require emigration 
6clearance  .

  The Ministry has also identified a list of 174 countries, emigration to which does not require the 
7rigorous of emigration process (Section 22) to be followed . The notification is dated 28th 

8December 2006 no. S.O. 2161(E) . The notification invokes section 41(1) of the Act to be the 

source of its powers. However, Section 41 (1) does not grant the powers to Central Government 

to exempt countries. The Central Government under the Act can only exempt foreign dignitary or 

class of foreign employers, public undertakings, approved concerns or Government officers.   

Thus the notification on its own is ultra vires the Act. Additionally, some of the 174 countries are 

either under developed or developing countries. Thus the basis of exempting these countries 

does not appear to be clear.

  This categorization of ECR and ECNR countries does not make any sense.  For one, the Act has not 

given any powers to the Government to create this distinction and even otherwise, the basic 

purpose of Emigration Act lays defeated by creating this exception. It is submitted that every 

emigrant who intends to, or goes or has gone out of India for employment should get the benefit 

of the Act.

  Some of the other notifications appear to be discriminatory.  Thus for eg. Notification No. O1-
911016/33/2007-EP/Emig  which has purportedly been notified for 'protection and welfare of 

women emigrants' states that the 'age restriction of 30 years is henceforth made mandatory in 

respect of all women emigrants emigration on ECR passport irrespective of the nature/category 

of employment'. Not only is this discriminatory, it is not even logical that an ECNR category 

woman, simply because she is matriculate can emigrate irrespective of her age whereas an ECR 

category has to wait till she attains the age of 30 years. In fact, what this also implies is that the 

other benefits of the notification like (a) minimum referral wages or a (b) deposit of US$ 2500 

with the Indian Mission does not reach the ECNR emigrant.  

 c. Recruiting Agent - Section 2 (l) read with Section 10 - This is a very loose definition. For eg. 

The words "including dealings with person so recruited or desiring to be so recruited", would 

include within its purview sub-agents or any other persons engaged in the business in a 

secondary or subsequent levels or in fact any individual or institutions who are engaged in any 

form of service forming part of the recruitment, whereas they may unknowingly be getting 

engaged in it.

3  The expression dependent has not been defined in the said Act. The Hon'ble High Court of Gujrat while considering the definition 
of dependent in Bhavi vs State, in SCA/9079/2010, observed that:-

 In Advanced Law Lexicon - the Encyclopedic Law Dictionary with Legal Maxims, Latin Terms and Words & Phrases, 3rd Edition, 
Volume 2 D-I, the term ̀ dependent' has been explained in the following manner:

 Dependent/Dependent.

 DEPENDENT (in the Emigration Act.) Means any woman or child who is related to an emigrant and any aged or incapacitated 
relative of an emigrant. [Emigration Act (7 of 1922), S.2].

 DEPENDENT means any of the following relatives of a deceased subscriber to, or a depositor in, a Provident Fund, namely, a wife, 
husband, parent, child, minor brother, unmarried sister and a deceased son's widow and child, and where no parent of the 
subscriber or depositor is alive, a parental grandparent. [ Provident Funds Act (19 of 1925), S.2(d)].

 DEPENDENT means any person who is related to an emigrant and is dependent on that emigrant. [Emigration Act(31of 1983), 
S.2©] 

 DEPENDENT means wife, husband, father, mother, unmarried daughter and minor child or such of them as exist. [Gujarat 
Advocates Welfare Fund Act (14 of 1991), S.2(h)] 

 In Black's Law Dictionary, Sixth Edition, the term dependent is explained as under:

 Dependent, n. One who derives his or her main support from another. Means relying on, or subject to, someone else for support; 
not able to exist or sustain oneself, or to perform anything without the will, power, or aid of someone else. Fox-Vliet Wholesale 
Drugs Co. V. Chase Okl., 288 P.2d 391, 393. Generally, for workers' compensation purposes, dependent is one who relies on 
another for support or favour and one who is sustained by another. Industrial Indem. Co. v. Industrial Acc. Commissioner, 243 
Cal.App.2d 700, 52 Cal.Rptr.647, 651, 653. One who has relied upon decedent for support and who has reasonable expectation 
that such support will continue. Wheat v. Red Star Exp. Lines, 156 Conn. 245, 240 A.2d 859, 862, 863. See also lawful dependents.

4 http://moia.gov.in/services.aspx?ID1=109&id=m6&idp=104&mainid=73

5 UAE, KSA, Qatar, Oman, Kuwait, Bahrain, Malaysia, Libya, Jordan, Yemen, Sudan, Afghanistan, Indonesia, Syria, Lebanon, 
Thailand and Iraq. http://moia.gov.in/services.aspx?ID1=110&id=m6&idp=104&mainid=73

6 http://moia.gov.in/services.aspx?ID1=101&id=m5&idp=100&mainid=73
7 http://moia.gov.in/services.aspx?ID1=111&id=m6&idp=104&mainid=73
8 http://moia.gov.in/writereaddata/pdf/List_of_exempt_countries.pdf
9 http://moia.gov.in/writereaddata/pdf/policy_women_emigrants.pdf
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  i. Also can there be more than one RA servicing one particular client and/or different aspects of 

the recruitment. 

 d. Recruitment - Section 2 (m) - this is an inclusive term. It has a far reaching possibility with regard 

to the process of recruitment. Thus any action even remotely connected to employment can be 

called to fall under this clause. What this does is gives more power to the interpreting authorities 

to come up with their own conclusions.

  Work - Section 2 (o)- This is not an inclusive definition. Activities like 'construction work', 'oil rig 

work' have not been specifically set out. Managers are excluded explicitly which may not be 

appropriate as definition of managers could be used for positions which are supervisory and do 

not need highly educated persons. This implies that incase of any emigrant going for any 

employment which does not cover "work" would not be an emigrant for the purposes of the Act.

2. Section 11 - The section uses the word 'trustworthiness' - This is a vague word. The payment required 

for getting a registration done is Rs. 25,000/-. It is submitted that this should be put slab wise. 

For illustration where the business per annum is 200 emigrants then it can be Rs. 25,000/-. Up to 400 

it can be Rs. 50,000/-, so on and so forth.  The reason this is suggested is that, this sum appears to be a 

blanket figure. So when the numbers become higher and thus the paying capacity becomes higher.

 Suggestions from RA - It was proposed in the Workshop 1 (held on FICCI on 26.08.2015) that the 

Security Deposit of INR 50,00,000/- (Rupees Fifty Lakhs) is onerous and should be made slab wise 

rather than it being a consolidated amount. 

3. Section 12 and Rule 7 and 10 - It requires the person to disclose his/her education qualification 

implying that the certificate is issued to a person. However, the form indicates that it can be issued to 

a company. It is not clear whose education qualification then is to be considered - all or one of the 

board members.  

 During interview with RAs, it has come to light that Certificates are issued only to individuals.  

However, no such provision has been created in the Act.  In fact, section 25 specifically deals with 

Offences by Companies.  As per Rule 10 (1) (iii) "the holder of the certificate shall conduct the 

business under his own hand and seal", which this implies is that in all cases, the holder of the 

certificate would do business by himself.  This clause does not make any sense.

4. Section 13 - Renewal of Registration - During interview with RAs, it was stated that the Authority 

takes its time to consider the issue of Renewal and has on several occasions sat on the Renewal for 

months. It is suggested that this process should be made time bound and this be mentioend in the 

Rules. The Authority has to give reasons for the delays being caused in sorting the Applications for 

Renewal.

5. Section 14 (6) -This section states that "where a certificate issued to any person has been cancelled 

under this section, such person shall not be eligible to make any application for another certificate 

under this chapter until the expiry of a period of two years from the date of such cancellation". This 

however, does not seem to apply to companies. In case the certificate is issued to a company 

(assuming that it can be done), then binding the Board of Directors of the company would need to be 

mentioned in the Act.

 During interview with RAs, it has come to light that Certificates are either not issued or renewal kept 

pending in situation where there are civil cases pending against the applicant.  If that is so, this clearly 

does not make any sense. No such bar has been created in the Act and the Authorities might do well 

not to read too much into the provisions. Additionally pending civil cases perse does not directly 

impact a person's capacity to execute his/her functions and therefore, this condition does not make 

sense.

 The RAs have also stated that some time the Authorities merely on complaints from 

individuals/emigrants take up action against the RAs without even obtaining a prima facie view of 

the matter. Principles of natural justice are to be followed.  In the event an Authority is discharging a 

quasi-judicial function, it has to be more circumspect and follow the rule of law in its approach.   

 Suggestions from RA - 

 1. It was proposed in the Workshop 1 (held on FICCI on 26.08.2015) that there should be systems 

and checks in place where in the event of any complaint, first the authorities should satisfy itself 

that a case indeed exists before a show cause is issued to a RA. 

 2. It was also proposed that the entire process right from reviewing the application of a RA to 

cancellation of the certificate of a RA, should be a time bound process. 

6. Chapter V - There is no time limit given for the disposal of application from an emigrant. This should 

be included in the Rules.

7. Section 23 Appeal - The Appeal is with Central Govt. Ordinarily it should be with a judicial body or 

quasi-judicial body. Persons sitting in Appeal are usually Civil Servants. It would  only be proper that 

persons with legal background be made to sit in Appeals.

 The POE and other Government functionaries have not been brought under the penal provisions of 

the Act. It is submitted that considering the intent of the Act, it is prudent that strict punishment be 

provided for violations by all the stakeholders concerned. Needless to say, one act or omission might 

jeopardize the life and liberty of an emigrant. 

 THE EMIGRATION RULES:-

8. Rule 25 - Service Charge - A RA is entitled to claim to the extent of INR 20,000/-, (it may be noted that 

the RA can only claim up to wages for 45 days up to INR 20,000/-). Not only does amount appears to 

be on the higher side, the RA is not required to give any justifications for charging this amount. It is 

also pointed out that the Rule states that the money can be charged from an emigrant, but if a person 

is rejected at the initial stage itself, then the person is not an emigrant. The RA can therefore charge 

any amount at this stage. Or this amount charged from such rejected person may be unaccounted 

for.

 Even the ILO convention states that service charge should not be taken from an emigrant. Such model 

good practices where the employer pays all associated costs must be incorporated into our 

enactments as much as possible.

 Suggestions from RA - It was proposed in the Workshop 1 (held on FICCI on 26.08.2015) that the 

Service charge should be retained as then the emigrant has the proverbial "skin in the game". The 

RAs have cited instances when the emigrant would be recruited without any money being spent by 

the emigrant during the emigration process, and after going and taking up the position with the 

employer abroad would return in a month or so.  

Basis the interactions with the various stakeholders including the officials of MOIA, the RAs and even 

sub-agents the following are some of the proposed suggestions:-
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  i. Also can there be more than one RA servicing one particular client and/or different aspects of 
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 b. This is not a reporting structure, but a regulatory structure. So the functions of the Registering 

Authority/Competent Authority would be performed by the Regulatory Body, including any 

Complaint at the first stage. An appeal from this forum shall be preferred to the Appellate Body. 

The Appellate Body would constitute of persons from a judicial back ground.  

 c. The Regulatory Body should be in as many jurisdictions as possible. This is to facilitate the 

emigrant. It is also noted that presently there is an e-application system. In which case, the need 

for appropriate numbers may be judiciously considered.

 d. The Regulatory Body has the powers of a civil court. It also can impose damages on the RAs which 

could be heavy. The Regulatory Body would not have powers under criminal jurisdiction for which 

the appropriate courts would have the jurisdiction.

2. The present Act, focuses largely on regulation of the emigration process. It is mostly concentrating on 

un-skilled, low skilled or non-high skilled work. Categories like ECNR and ECR do not make any logical 

sense from the point of view of an emigrant, when benefits of the Act have to be extended to the 

emigrant. It is suggested that all the Emigrants may be brought under this Act. This naturally 

mandates that all emigrant going out of India for any job (of whatever skill level) would mandatorily 

require registration under this Act with the appropriate Authority. 

3. Sub-Agents: Under the existing law no provisioning has been made for sub-agents. Infact the Rules 

specifically prohibit the employment of sub-agents. However, in reality the employment sector 

cannot operate without the sub-agents as they offer the last man connectivity, since a lot of the 

emigrants are engaged from remote villages and towns of the country. It is proposed that a 

mechanism be set up wherein the sub agents can be engaged by RAs. This will not only bring the 

persons on record, it would offer the government a realistic chance of keeping these persons under 

1. Setting up of a Regulatory Body

 It is suggested that a Regulatory Body be set-up. The Body shall constitute a person of judicial 

background- a retired Supreme Court/High Court judge, a bureaucrat from Ministry of Labour, and a 

bureaucrat from MOIA.  

 a. The following is the hierarchy suggested:-

check.

4. It is proposed that the RAs should also maintain a register/statement of account of any and all income 

and expenses incurred towards the selection process by also disclosing the details of expenditure for 

rejected candidates. 

5. Companies should also be allowed to take certificate as an RA. Incase of a company, the entire Board 

of Directors should be blacklisted, unless the Director can show that he/she has taken due care and 

attention and incase knowledge can be attributable to him/her, he/she has duly informed a 

POE/Government.

6. The Application process, the renewal process etc. all should be a time bound exercise. Thus 

wherever, the Authority has to act or omit to do anything with regard to the RAs then the Authorities 

should be required to Act in a time bound manner. Any delay on their part should be explainable with 

reasons. Infact it may also be considered that on failure act within the prescribed time by the 

Authority, should automatically allow the Applications/Renewals.

Conclusion:-

It has to be understood that the Emigration Act has to be for the benefit of an emigrant.  The RA, the POE, 

the Mission, the Ministry all are created/existing to facilitate the process of emigration for the benefit of 

the emigrant.  Thus while the Act has all its intentions, the actual implementation falters due to lack of 

procedural clarity.

All the state machinery and the resources and connectivity of the private players should be used in a 

more constructive and efficient manner.
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Annexure III: Concept Note

1. ILO  - Migration and Recruitment 

The International Labour Organization (ILO) is the United Nations' international organization 

responsible for drawing up and overseeing international labour standards. It is the only 'tripartite' 

United Nations agency that brings together representatives of governments, employers and workers to 

jointly shape policies and programs promoting Decent Work for All.  It has drawn standards across all 

areas of labour. The two ILO conventions specific to Migrant Workers are: Migration for Employment 

Convention, 1949 (No 97) and Migrants Workers Supplementary provisions Convention, 1975 (No 143).

In the 1980s and 90s, there was general dissatisfaction with public employment services as they were 

unable to meet the changing demands of the labour market. As a result, in 1997, the Private Recruitment 

Agencies Convention (No 181) and Recommendation No 188 were adopted.  This ILO Convention was 

considered essential for countries with rapidly increasing PREAs but also for workers who needed 
12protection in their dealings with private employment agencies.  

More recently, the ILO has, emphasising the growing concern about abusive and fraudulent recruitment 

practices affecting migrant workers, called for the agenda for fair migration. This 'Fair Recruitment 

Initiative' recognises the important role played by public and private employment agencies in the 

efficient and equitable functioning of labour markets by matching available jobs with suitably qualified 

workers. ILO social partners and their affiliates play a central role in the design and implementation of 

this initiative, including International Trade Union Confederation (ITUC) and affiliates, and the 

International Organisation of Employers (IOE) and affiliates, in particular the International 

Confederation of Private Employment Services (CIETT).  ILO's Fair Recruitment Initiative is closely 

coordinated with the Global Migration Group (GMG) and the Inter-Agency Coordination Group against 

Trafficking in Persons (ICAT) agencies, in particular, IOM, World Bank, OHCHR and UNODC.

In India, the ILO is implementing two projects in India that are concerned with issues of ethical 

recruitment practices, the DFID funded Work in Freedom (WIF) project and the European Union funded 

South Asia Labour Migration Governance (SALM) project.

The ILO, through the SALM project has, with the support of Verite been involved in ethical training of 

private recruiters since 2014 and trained about 100 agencies registered with MOIA on understanding 

why ethical practices are important, the risks and challenges associated with ethical recruitment and 

ways to address them.  Along with the WIF project and partners Verite, CIETT and IHRB, it has also 

explored with a small group of recruiters in Hyderabad, the first ideas for development of a code of 

conduct by RAs. ILO has also engaged with job portals to explore enhanced transparency in recruitment. 

This was done in collaboration with FICCI at the Business Case for Migration Conference in 2014. 

2. Rationale for this workshop

In today's globalized economy, the recruitment and employment of workers across global supply chains 

and international borders is becoming a common practice. While private employment agencies, when 

properly regulated, play a legitimate role in the efficient and equitable functioning of labour markets, 

concerns have been raised about the abuse of migrant workers during the recruitment and placement 

process (ILO GMG).

India has approximately 1500 registered international recruiters.  However, the Government of India has 

admitted that the system it has put in place to regulate and streamline the emigration process has failed 
13to generate the desired results . For example, the Emigration Rules of 1983 stipulate that a registered 

recruiting agent "shall not employ sub-agents for the purpose of conducting or carrying on his business" 
14(Emigration Rules 1983, 10, viii).  However, the role of sub-agents in recruitment from India has been 

15 16 17 18captured in several research studies (UNESCAP,   Samantroy , Sasikumar and Husain , Breeding ) and 

the MOIA admits that in reality thousands of sub-agents are regularly employed by RAs to assist them in 

recruiting workers from the remote villages and towns of the country. MOIA also recognises that due to 

the prohibition on employment of sub-agents, there is little scope for improving their functioning and 
19subjecting them to any standards . 

20As research has uncovered that economic growth stimulates international mobility , it is becoming even 

more critical for India to revisit its overseas recruitment regulations as India is projected to experience 

high growth.  Interactions with the recruiters, including the recently established FORAI (Federation of 

Overseas Recruiters Association of India) have brought up a number of issues that need attention, 

including revisions to the regulatory framework to respond to the growing business and the labour 

market changes in India and countries of destination, and the need to formalise the industry. 

The MOIA had proposed introduction of the Emigration Management Bill in the Parliament and to repeal 

the existing Emigration Act, 1983. There were several provisions in this revised bill including 

establishment of an emigration management authority, regulation of all RAs, automatic registration, 

performance standards and rating, accreditation of employers, blacklisting of employers, regulation of 
21sub-agents etc . However, the new bill is now being re-considered by the present government and a 

revised version is expected to be drafted. In January 2015 ILO was requested by MOIA to review the 

Emigration Act of 1983. In April 2015 MOIA requested ILO to whet all the documents related to 

recruitment (rules, directives etc) and inform the Ministry of anything that needed attention. This 

consultation will bring multiple stakeholders together to raise their concerns, provide suggestions and 

contribute towards a comprehensive, practical legislation. 

4. Objective

The objective of this workshop is to provide suggestions on rules and regulations related to international 

recruitment.

12 Roger Blanpain, Wilfried Beirnaert (2004) - Temporary Agency Work and the Information Society, Kluwer Law School

13 (Statement by the Minister for Overseas Indian Affairs in the Parliament and to the media quoted in Rajan, Varghese, 
Jayakumar (200?) Beyond the Existing Structures : Revamping Overseas recruitment System in India)

14 Rajan, Varghese, Jayakumar (200?) Beyond the Existing Structures : Revamping Overseas recruitment System in India
15 http://sitreport.unescapsdd.org/labour-migration/recruitment-labour-migrants
16 Samantroy, E (2013) -ILO Convention 181 -Issues and Challenges in the Context of private Recruitment Agencies of India, VV 

Giri NLI, Govt of India 
17 Sasikumar and Husain (2008): Managing International Labour Migration from India -Policies and Perspectives, ILO 
18 Breeding, Mary (2010) India-Gulf Migration - Corruption and Capacity in Regulating Recruitment Agencies, George mason 

University. http://www.globality-gmu.net/archives/2295 
19 Government of India -Ministry of Overseas Indian Affairs, Annual Report 2012-2013
20 Intelligence Group and The Network: Get Ready for the International Recruitment Rally (2010) - http://www.the-

network.com/recruitment/recruitment-expertise/global-talent-mobility-survey/upload/GTMS_Wave2.pdf
21 Government of India -Ministry of Overseas Indian Affairs, Annual Report 2012-2013
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5. Methodology 

The consultation will include a sharing of the existing legislation on recruitment; a technical note on the 

legislation prepared by ILO and the observations and suggestions from various stakeholders. There will 

also be presentations by the various stakeholders-sub-agents, recruiting-agents, workers' 

representatives and POE (subject to earlier consultation being held). The representatives from these 

groups would bring to this consultation the concerns and suggestions of their sub-group.  

The open session will invite the people present at the event for any comments or concerns and 

suggestions they may want to raise. 

6. Output

There will be a paper on the suggestions by all the different stakeholders on the recruitment legislation 

which will be presented to MOIA by ILO after the consultation. 

Annexure IV: Agenda

Reviewing Legislation on International Recruitment

Time Agenda 

9:30 -10:00 Registration

10:00 -10:20 Inaugural Session

 Federation of Indian Chambers of Commerce and Industry (FICCI) -
 Dr. A. Didar Singh, Secretary-General

 International Labour Organisation - Ms. Panudda Boonpala, 
 Director Ministry of Overseas Indian Affairs - Mr. AK Agarwal, Secretary 

10:20 -10:40  Sharing of the Emigration Act 

 ILO

10:40 -11:00 Tea 

11:00 -11.20 ILO's technical note on the Emigration Act
 Mr. Avinash Kumar - lawyer

11:20 -12:30 Panel - Stakeholders concerns and suggestions

 Chaired by Mr. Mohanish Verma, PGE, MOIA
 Recruitment Agencies -3 

 Testing centres -1 
 Workers' representatives - Mr. H. Mahadevan - AITUC
 Employer's representative - Rajesh Rathore - Punj Lloyd

12:30 -1:00 Open session

 Comments from the floor

1:00 -1:15 Summing Up 

 Ms. Natasha Chhabra - FICCI 
 Closing remarks - MOIA

1:15 Lunch
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The consultation will include a sharing of the existing legislation on recruitment; a technical note on the 

legislation prepared by ILO and the observations and suggestions from various stakeholders. There will 

also be presentations by the various stakeholders-sub-agents, recruiting-agents, workers' 

representatives and POE (subject to earlier consultation being held). The representatives from these 

groups would bring to this consultation the concerns and suggestions of their sub-group.  

The open session will invite the people present at the event for any comments or concerns and 

suggestions they may want to raise. 

6. Output

There will be a paper on the suggestions by all the different stakeholders on the recruitment legislation 

which will be presented to MOIA by ILO after the consultation. 

Annexure IV: Agenda

Reviewing Legislation on International Recruitment

Time Agenda 

9:30 -10:00 Registration

10:00 -10:20 Inaugural Session

 Federation of Indian Chambers of Commerce and Industry (FICCI) -
 Dr. A. Didar Singh, Secretary-General

 International Labour Organisation - Ms. Panudda Boonpala, 
 Director Ministry of Overseas Indian Affairs - Mr. AK Agarwal, Secretary 

10:20 -10:40  Sharing of the Emigration Act 

 ILO

10:40 -11:00 Tea 

11:00 -11.20 ILO's technical note on the Emigration Act
 Mr. Avinash Kumar - lawyer

11:20 -12:30 Panel - Stakeholders concerns and suggestions

 Chaired by Mr. Mohanish Verma, PGE, MOIA
 Recruitment Agencies -3 

 Testing centres -1 
 Workers' representatives - Mr. H. Mahadevan - AITUC
 Employer's representative - Rajesh Rathore - Punj Lloyd

12:30 -1:00 Open session

 Comments from the floor

1:00 -1:15 Summing Up 

 Ms. Natasha Chhabra - FICCI 
 Closing remarks - MOIA

1:15 Lunch
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About FICCI

Established in 1927, FICCI is the largest and oldest apex business organisation in India. Its 

history is closely interwoven with India’s struggle for independence, its industrialization, 

and its emergence as one of the most rapidly growing global economies.

A non-government, not-for-profit organisation, FICCI is the voice of India’s business and 

industry. From influencing policy to encouraging debate, engaging with policy makers and 

civil society, FICCI articulates the views and concerns of industry. It serves its members from 

the Indian private and public corporate sectors and multinational companies, drawing its 

strength from diverse regional chambers of commerce and industry across states, reaching 

out to over 2,50,000 companies.

FICCI provides a platform for networking and consensus building within and across sectors 

and is the first port of call for Indian industry, policy makers and the international business 

community.

Federation of Indian Chambers of Commerce and Industry

International Migration and Diaspora Division
Natasha Chhabra

T: +91 11 2348 7277
E: Natasha.chhabra@ficci.com

Website: http://ficci.com/sector.asp?secid=96
Federation House, Tansen Marg, New Delhi- 110001


