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Foreword 
 

I am pleased to enclose the September issue of FICCI’s Tax Updates. This contains 
recent case laws, circulars and notifications pertaining to direct and indirect taxes. 

FICCI had conducted a half day seminar on “Contemporary Tax Issues (Base 
Erosion and Profit Shifting)” on August 31, 2017 at Federation House. The 
objective of the seminar was to sensitise the members on international tax 
developments and its impact on the Indian taxation system.  

A note on recommendations on the issues arising under the GST regime was 
submitted by FICCI for consideration of the Government. The recommendations 
were prepared based on various representations received from the trade and 
industry.  

Under the direct tax regime, the Delhi High Court in the case of Mitsui & Co. Ltd. 
held that liaison office of the taxpayer in India is solely for the purpose of search 
or display or solely for the purchases of goods or collecting information or for any 
other activity. Therefore, it does not constitute a Permanent Establishment in 
India. In order to constitute PE within the meaning of Article 5(2) of India-Japan 
tax treaty, it was not enough to have an office, factory or a workshop etc., but it is 
required that such place was a fixed place of business through which the business 
of an enterprise is wholly or partly carried out as per Article 5(1) of the tax treaty. 

We hope that this newsletter keeps you updated on the latest tax developments. 

We would welcome any suggestions to improve the content and the presentation 
of this publication. 

 

 

Sanjaya Baru  
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Recent Case laws 
 

I. DIRECT TAX 
Supreme Court Decision 
 

The date on which the appellate 
authority set aside the decision of 
the AO is relevant for the payment of 
court fee  
 
By amendment in the Act in the year 1998, 
Section 260A of the Act was inserted 
providing for statutory appeal against the 
orders passed by the Tribunal. In this 
Section, court fees on such appeals was also 
prescribed which was fixed at INR 2,000. 
However, sub-section (2)(b) of Section 260A 
prescribing the aforesaid fee was omitted 
by amendment carried out in the said Act, 
with effect from 1 June 1999. The court fee 
payable on such appeals are concerned, 
which are to be filed in the High Court, the 
State Legislature is competent to legislate 
on this behalf.  
 
In the State of Kerala, the law of court fee is 
governed by the Kerala Court Fees and Suits 
Valuation Act, 1959 (1959 Act). Thus, the 
fee became payable on such appeals as per 
Section 52 of the 1959 Act. The state 
legislature thereafter amended the 1959 
Act in 2003 and inserted Section 52A 
therein. Section 52A is deemed to have 
come into force on 26 October 2002. As per 
the amended provision, the fee on 
memorandum of appeals against the order 
of the Tribunal is to be paid at the specified 
rates.   
 
The question which arises for a 
consideration before the High Court, was 
payment of fee on the appeals that are filed 

on or after 26 October 2002. As per the 
State of Kerala, on all appeals which are 
filed against the order of Tribunal on or 
after 26 October 2002, a fee is payable as 
per the aforesaid amended provisions.  
 
The taxpayer contended that cases pending 
before the lower authorities, and orders 
passed even before 1 October 1998, the 
right to appeal had accrued with effect from 
1 October 1998 and, therefore, such cases 
would be governed as on the date when the 
orders were passed by the lower authorities 
and the court fee would be payable as per 
the un-amended provisions. The Kerala 
High Court had not accepted this plea and 
held that any appeal ‘filed’ on or after 26 
October 2002 shall be governed by Section 
52A of the 1959 Act. 

Supreme Court’s decision 

The Supreme Court held that it was 
accepted that the right of appeal is not a 
matter of procedure and that it is a 
substantive right and it gets vested in the 
litigants at the commencement of the list 
and, therefore, such a vested right cannot 
be taken away or be impaired or imperiled 
or made more stringent or onerous by any 
subsequent legislation unless the 
subsequent legislation said so either 
expressly or by necessary intendment. No 
doubt, before 1 October 1998, in the 
absence of any statutory right of appeal to 
the High Court, there was no such vested 
right. At the same time, the moment 
Section 260A was added to the statute, 
right to appeal was recognised statutorily. 
Therefore, as already pointed out, in 
respect of those proceedings where 
assessment orders were passed after 1 
October 1998, vested right of appeal in the 
High Court had accrued. Same was the 
position qua department in respect of those 
cases where the demand raised by the tax 
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department stood negated by the appellate 
authority after 1 October 1998. 
 
The Supreme Court dismissed the High 
Court’s decision and held as under: 
 

 Wherever the taxpayer has an appeal 

in the High Court which is filed under 
Section 260A of the Act, if the date of 
assessment is prior to 6 March 2003, 
Section 52A of the 1959 Act shall not 
apply and the court fee payable shall 
be the one which was payable on the 
date of such assessment order. 

 

 In those cases where the tax 
department files an appeal in the High 
Court under Section 260A, the date on 
which the appellate authority set aside 
the decision of the AO would be the 
relevant date for payment of court fee. 
If that happens to be before 6 March 
2003, then the court fee shall not be 
payable as per Section 260A on such 
appeals. Accordingly, the Supreme 
Court allowed the taxpayer’s appeal. 

 
K. Raveendranathan Nair vs CIT (Civil Appeal 
No. 3131 of 2006) – Taxsutra.com 
 

High Court Decisions 
 
Liaison and project offices do not 
constitute a PE in India 

 

The taxpayer is a non-resident company 
having its headquarters in Japan. The 
taxpayer had two projects in India. During 
the years under consideration the taxpayer 
filed income-tax return declaring income 
which was subsequently revised. The 
Assessing Officer (AO) made an addition 
holding that the taxpayer had a PE in India 
under the tax treaty. The AO observed that 

the taxpayer had a LO in India which helped 
the taxpayer in finding new purchasers and 
sellers of goods and merchandise. However, 
the taxpayer contended that the conditions 
imposed upon it by the Reserve Bank of 
India (RBI) permitting it to have an LO in 
India i.e. to not carry on any trading, 
commercial or industrial activity from such 
LO, was fully complied by it. The LOs merely 
provided information to the overseas 
offices and, therefore, the taxpayer had 
declared nil income in respect of its liaison 
activity in India.  

 

The AO observed that the details of the 
telephone expenses of the Project Office 
(PO) indicates that some part thereof 
pertained to the LO. The AO therefore 
concluded that it is very difficult to say that 
the LO is totally separated from the project 
operations, the imports and exports done 
by the taxpayer. The AO held that income 
from the power project was also held to be 
taxable under Section 44BBB of the Act by 
taking the profit at 10 per cent of the total 
turnover. Accordingly, certain income was 
added to the taxpayer's income and the loss 
of the power project claimed by the 
taxpayer was disallowed. The Commissioner 
of Income-tax (Appeals) [CIT(A)] held that 
LO cannot be treated as having PE in India. 
However, the AO was justified in taxing 
income from the power project under 
Section 44BBB of the Act. Subsequently, the 
Income-tax Appellate Tribunal (the 
Tribunal) held that the taxpayer is not 
having a PE in India and therefore exempt 
under the tax treaty.  

 

The Delhi High Court held that offices of the 
taxpayer and its activities cannot be 
regarded as its PE in India and the income 
directly or indirectly attributable to the said 
offices was not taxable in India. In order to 
constitute a PE within the meaning of 
Article 5(2) of India-Japan tax treaty, it was 



_____________________________________________________________________________________________ 
Page 5 of 14 

 

not enough to have a office, factory or a 
workshop etc., but it is required that such 
place was a fixed place of business through 
which the business of an enterprise is 
wholly or partly carried out under Article 
5(1) of the tax treaty. The LO of the 
taxpayer was not in fact used for the 
purpose of business. The LO is solely for the 
purpose of search or display or solely for 
the purchases of goods or collecting 
information or for any other activity. 
Therefore, it does not constitute a PE in 
India. 

 

DIT v. Mitsui & Co. Ltd [2017] 84 
taxmann.com 3 (Del) 
 

Capital gain on transfer of shares by 
a Mauritian company under the 
group reorganisation is not taxable 
under the India-Mauritius tax treaty 
and it is not tax avoidance 
transactions 

 

The taxpayer was incorporated in Mauritius 
on 4 April 1996. It is engaged in the 
business of investment and financing 
activities. The taxpayer does not have any 
business presence or PE in India. The 
taxpayer is holding a Category 1 global 
business company licence issued by the 
Financial Services Authority of Mauritius. 
The Mauritius revenue authority has issued 
Tax Residency Certificate (TRC) to the 
taxpayer evidencing that it is a tax resident 
in Mauritius and it is renewed from time to 
time. 
 
The taxpayer had made investment in 
shares of TIL in June 1996 after obtaining 
government approval including approval in 
May 1996 from Department of Industrial 
Policy & Promotion (DIPP). The investment 
in shares of TIL was made with an intention 
of long-term investment. Subsequently, the 

shares which were held for a period of 13 
years in TIL transferred in June 2009. Post 
transfer of shares of TIL, the entire sale 
proceeds have been reinvested by the 
taxpayer in another Tata group Company 
(Tata Power Limited) in 10 July 2009. 

 

The taxpayer has filed its advance return in 
Mauritius offering its income to tax and also 
paid taxes in Mauritius. It is a resident 
under Article 4(1) of the tax treaty and is 
eligible to claim the benefits under the tax 
treaty. The taxpayer filed an application 
before Authority for Advance Rulings (AAR) 
contending that as per the provisions of 
Article 13(4) of the tax treaty, the long-term 
capital gain arising on transfer of shares in 
an Indian company is not chargeable to tax 
in India. However, the tax department 
contended that the taxpayer is a shell 
company since it had not incurred expenses 
of wages, salaries to staff, electricity, etc. It 
states that the taxpayer was not having 
business/commercial substance of its own. 
The taxpayer was created only for the 
purpose of taking advantage of the tax 
treaty benefit. Therefore, it is eligible for 
tax treaty benefit. 
 
The AAR held that the taxpayer is entitled 
to tax treaty benefits. Therefore, capital 
gains arising from transfer of shares would 
not be liable to tax in India under the tax 
treaty. In the absence of a PE in India, it 
could not be charged to tax under Section 
115JB of the Act. The AAR observed that the 
taxpayer is not a shell or fly by night-
company and has not indulged in tax 
avoidance.  
The Bombay High Court held that capital 
gain in respect of transfer of shares of an 
Indian company by a Mauritian company is 
not taxable in India under the India-
Mauritius tax treaty.  The High Court 
observed that the shares were purchased 
and held by the taxpayer for a long period 
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of 13 years. This suggests that it is a bona 
fide transaction. The said shares were again 
invested in another company of the same 
group in India and the same are being held 
by the taxpayer. Therefore, the taxpayer 
cannot be treated as fly by night or a shell 
company. 
 
CIT vs JSH (Mauritius) Ltd. (Writ Petition No. 
3070 of 2016) – Taxsutra.com 
 

Tribunal decision 
 

Undisclosed stock is taxable as 
business income. The taxpayer is 
eligible to set-off the business losses 
against such undisclosed business 
income  
 
The taxpayer was engaged in the business 
of export, import and manufacture of 
precious and semi-precious stones and 
jewellery. A survey was conducted at the 
business premises of the taxpayer which 
was converted into search. During the 
survey, the taxpayer admitted excess stock 
seized during search operation and offered 
the same in the income-tax return filed. The 
AO accepted the value of excess stock 
surrendered in search but assessed the 
income on account excess stock as 
undisclosed income under Section 69B of 
the Act. He further did not allow the set off 
of business loss against the excess stock by 
applying the provisions of Section 115BBE 
of the Act. The CIT(A) held that, excess 
stock was as a result of suppression of 
profit and being part of overall physical 
stock found has to be treated as business 
income. With respect to amendment to 
proviso under Section 115BBE of the Act, 
set off of business loss during the year 
against the excess stock found in the search 
operation was allowable. Aggrieved, the tax 

department filed an appeal before Jaipur 
Tribunal. 

Tribunal’s decision 

Excess stock to be treated as undeclared 
business income 

The Tribunal held that any credit in the 
books of accounts not satisfactorily 
explained or otherwise explained and taxed 
under Section 68, 69, 69A, 69B or 69C has 
to be taxed under any one of the above five 
heads. If such income cannot be linked to 
any of the first four heads as provided in 
Section 14 it has to be assessed under the 
head income from other sources. 
Therefore, the Tribunal held that, excess 
stock/investment is a business 
stock/investment which has arisen out of 
the unrecorded business activity of the 
taxpayer and therefore the same needs to 
be assessed under the head profit and gain 
of business.  The Tribunal relying on the 
decision of Ramnarayan Birla (ITA 
482/JP/2015, 20 September 2016) observed 
that in the taxpayer’s case the excess stock 
was part of the business stock. The amount 
surrendered during the survey cannot be 
assessed as business income. The excess 
stock offered in survey was part of business 
income which was determined by valuing 
the business stock at current price instead 
of the purchase price.  

Provisions of Section 115BBE of the Act 

As per Section 115BBE of the Act, deduction 
shall not be allowed in respect of any 
expenditure or allowance. However, 
provisions does not state that set off of the 
loss with any other income will not be 
allowed. The Tribunal observed that Section 
115BBE(2) was amended by the Finance 
Act, 2016 with effect from 1 April 2017 to 
include therein the words ‘set off of loss’ 
reading as ‘no deduction in respect of any 
expenditure or allowance or set off of any 
loss shall be allowed to the taxpayer under 
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any provision of the Act in computing his 
income referred to therein. The 
amendment will be effective from 1 April 
2017 and will apply from assessment year 
2017-18 onwards. The Tribunal observed 
that the intent of such an amendment has 
been provided in the memorandum.  Thus, 
the Tribunal held that for the year under 
consideration, there was no restriction to 
set off of business losses against income 
brought to tax under Section 69B of the Act. 
In the absence of any provisions in Section 
71 falling under Chapter-VI which restricts 
such set off, set off of business losses 
against income brought to tax under 
Section 69B cannot be denied.  
 
ACIT vs Sanjay Bairathi Gems Ltd (ITA 
No.157/JP/17) – Taxsutra.com 
 

Notification/Circulars/ 
Press Releases 
 

CBDT revises Form 29B (accountant’s 
report on computation of book 
profits under Section 115JB of the 
Act) consequent to Ind AS 
amendments 
 
The CBDT has issued a Notification 
No.90/2017, dated 18 August 2017, revising 
Form 29B i.e. accountant’s report on 
computation of book profits under Section 
115JB of the Act. The amended form 
includes modification to Part A and 
introduction of new part B and part C in 
Annexure to Form 29B seeking various 
details regarding the amount required to be 
increased or decreased in accordance with 
amended Section 115JB applicable to 
companies preparing financial statements 
under Ind AS.  
 

The revised form also requires disclosure of 
whether the accounting year followed is 
same as relevant previous year. Where the 
accounting year is different, the new form 
requires an accountant to state whether 
profit and loss statement for computing 
book profit under Section 115JB is prepared 
following same accounting 
policies/accounting standards/depreciation 
rates as adopted for preparing accounts ‘for 
the respective parts of the financial year 
laid or to be laid before the company at its 
annual general meeting’ and extent and 
nature of variations if any.    
 
CBDT Notification No.90/2017, dated 18 
August 2017 
 

CBDT relaxes eligibility conditions to 
investment funds set-up by Category 
I or II FPIs under Section 9A of the 
Act 
 
The CBDT has issued a notification relaxing 
eligibility conditions for an investment fund 
set up by a Category I or Category II foreign 
portfolio investor (FPI) registered under the 
SEBI (Foreign Portfolio Investors) 
Regulations, 2014. The notification has 
come into effect from 3 August 2017.   
 
The CBDT vide Notification No. 78/2017, 
has also notified 121 countries and 
territories under clause (b) of Section 9A(3) 
of the Act. The list of 121 countries include 
jurisdictions like Mauritius, Singapore, 
Switzerland, and Netherlands but does not 
include Hong Kong.   
 
Notification No. 77/2017 and 78/2017, dated 
3 August 2017 
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CBDT modifies rate of payment for 
stay of demand before CIT(A) from 
15 per cent to 20 per cent 
 
On 21 March 1996, the CBDT issued 
Instruction No. 1914 containing guidelines 
regarding procedure to be followed for 
recovery of outstanding demand, including 
procedure for grant of stay of demand. In 
February 2016, CBDT issued guidelines 
(Office Memorandum) revising Instruction 
No. 1914, stating that when an outstanding 
demand is disputed before the CIT(A), the 
AO shall grant stay of demand till disposal 
of first appeal on payment of 15 per cent of 
the disputed demand, unless the case falls 
in the specified category.  
 
Recently, CBDT issued an Office 
Memorandum, dated 31 July 2017 stating 
that the standard rate prescribed in the 
office memorandum is to be revised to 20 
per cent of the disputed demand, where 
the demand is contested before CIT(A). 
Thus, all references to 15 per cent of the 
disputed demand in the office 
memorandum dated 29 February 2016 
stands modified to 20 per cent of the 
disputed demand.  
 
CBDT Office Memorandum F No. 404/72/93-
ITCC, dated 31 July 2017 
 

CBDT issues FAQs on computation of 
book profit for the purposes of levy 
of MAT under Section 115JB of the 
Act for Ind AS compliant companies 
 
The CBDT has issued a press release and a 
Circular No. 24/2017, dated 25 July 2017 
comprising of 17 FAQs clarifying certain 
issues on computation of book profit for the 
purposes of levy of MAT under Section 

115JB of the Act for Ind AS compliant 
companies. 
 
CBDT Circular No. 24/2017, dated 25 July 
2017 
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II. CENTRAL EXCISE AND 
SERVICE TAX 
 

Decisions 
 
CENVAT credit on services of 
erection, commission and 
installation for constructing 
temporary shed within factory 
premises for storage of final product 
admissible as covered within the 
definition of input services 
 
The taxpayer claimed CENVAT credit of 
service tax paid on the services of 
erection, commission and installation 
received for the purpose of making a 
temporary shed which was constructed to 
store the final products.  
 
The Revenue denied the CENVAT credit on 
the said services on the ground that the 
service of erection, commission and 

installation is not used in or in relation to 
the manufacture of final product. The 
taxpayer preferred an appeal with the 
CESTAT and contended that the erection, 
commission and installation service 
received in respect of setting up of 
temporary shed was used for storage of 
final product of the taxpayers during the 
rainy season and thus the said services are 
rightly covered within the definition of 
‘input services’ under rule 2(l) of the 
Cenvat Credit Rules (CCR), 2002. 

 
In this background the CESTAT held that, 
the services of setting up, modernisation, 
renovation or repairs of a factory, 
premises of provider of output service or 
an office relating to such factory or 
premises, advertisement or sales 

promotion, market research, storage up to 
the place of removal, are in the inclusion 

category of definition of ‘input service’. 
The setting up of the factory also includes 
the storage place in the factory premises. 
Therefore, in the said case the service 
received for setting up of storage was held 
as admissible input service. 
 
Balmer Lawrie & Co Ltd, 2017-TIOL-2723-
CESTAT-MUM 

CENVAT credit of service tax paid on 
freight charges from the depot to the 
customer’s premises was allowable 
when delivered on FOR basis  
 
The taxpayer was a manufacturer of 
cement and claimed CENVAT credit of 
service tax paid on freight charges from 
the depot to the customer's premises. The 
taxpayer claimed that they are eligible for 
such CENVAT credit as their sales are on 
FOR destination basis.  
 
The Tax Department was of the view that 

such CENVAT credit will not be allowable 
after the amendment of the definition of 
input services under Rule 2(l) of the 
CENVAT Credit Rules 2004, wherein after 
the amendment of the definition on 1 
April 2008, the credit for the input services 
would be allowable only up to the place of 
removal.  
 
The taxpayer submitted that, they were 
required to cover the risk of loss or 
damage of the goods upto the premises of 

the customer, hence the CENVAT credit 
was eligible. The revenue authorities 
contested that from the copies of 
documents in the record, it was not 
evident that the goods are being supplied 
on for destination basis.  
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CESTAT on perusal of the purchase orders 
submitted as part of the appeal, observed 

that the goods were delivered on FOR 
basis by the taxpayer. Further, the 
amended definition on input services with 
effect from 1 April 2008 allows CENVAT 
credit on input services only upto the 
place of removal. In the present case, 
since the delivery was on FOR basis, the 
place of removal is to be considered as the 
customer's premises. Consequently, the 
service tax paid on freight up to the 
customer's premises was eligible for 
CENVAT credit. In this case, the reliance 

was also placed on the judgement of the 

High Court and Tribunal in the case of 
Madras Cements Ltd [2015-TIOL-1682-HC-
KAR-CX]. Accordingly, the benefit of 
CENVAT credit of service tax paid on 
freight charges from the depot to the 
customer’s premises was allowed.  

 

Mangalam Cement Ltd [2017-TIOL-2782-
CESTAT-DEL] 

 
III. CUSTOMS 
 

Notifications/Circulars/ 
Press Release 
 

Guidelines for re-testing of samples 
 
World Trade Organisation (WTO) 
negotiated Trade Facilitation Agreement 
(TFA), which aims at simplifying the trade 
processes and bringing down barriers to 
trade has come into force w.e.f. 22 
February 2017. India is a signatory to this 
agreement. 
 
Accordingly, detailed guidelines have been 
issued for re-testing of samples, in case the 

first test result of a sample taken upon 
arrival of goods declared for importation 
shows an adverse finding.  
 
Circular No 30/2017, dated 18 July 2017 
 

Dispensation of the requirement of a 
certificate to be obtained from the 
jurisdictional GST officer to claim 
higher All Industry Rate under Duty 
Drawback scheme 
Note and condition 12A of Notification 
131/2016-Cus (N.T.) dated 31 October 2016 
as amended by Notification 59/2017-Cus 
(N.T.) dated 29 June 2017 lays down the 
requirement of a certificate to be obtained 
from the jurisdictional GST officer with 
respect to higher All Industry Rates (AIRs) 
under Duty Drawback scheme to ensure 
that there was no double neutralisation of 
taxes by way of credit/refund and 
drawback. However, in view of factors such 
as absence of clarity about jurisdictional 
GST officer, time lag between exports and 
the requisite returns to be filed under GST 
laws, etc., the said certificate from GST 
officer may not be available immediately at 
the time of export. 
 
Keeping in mind the above difficulties, the 
government has amended Note and 
Condition 12A of Notification 131/2016-Cus 
(N.T.) dated 31 October 2016 by 
Notification 73/2017- Cus (N.T.) dated 26 
July 2017 and dispensed with the 
requirement of the certificate from GST 
officer to claim higher rate of drawback and 
introduced self-declaration to be provided 
by the exporter in terms of revised Note 
and Condition 12A of aforesaid Notification 
for claiming higher rate of drawback. 
The changes made in Note and Condition 
12A shall be applicable with effect from 1 
July 2017.  However, this change will not be 
applicable where export goods have been 
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cleared from the factory prior to 1 July 
2017.  
 

Circular No. 32/2017, dated 27 July 2017 
 

IGST on high sea sale(s) transactions 
of imported goods, whether one or 
multiple, to be levied and collected 
only at the time of importation  
 
The issue of whether the high sea sales of 
imported goods would be chargeable to 
IGST twice i.e. at the time of Customs 
clearance under sub-section (7) of Section 3 
of Customs Tariff Act, 1975 and also 
separately under Section 5 of the Integrated 
GST Act, 2017. 
 
The GST council has decided that IGST on 
high sea sale transactions of imported 
goods, whether one or multiple, shall be 
levied and collected only at the time of 
importation i.e. when the import 
declarations are filed before the Customs 
authorities for the customs clearance 
purposes for the first time. Further, value 
addition accruing in each such high sea sale 
shall form part of the value on which IGST is 
collected at the time of clearance. 
 
Accordingly, the importer (last buyer in the 
chain) would be required to furnish the 
entire chain of documents, such as original 
invoice, high-seas sales-contract, details of 
service charges/commission paid, etc. to 
establish a link between the first contracted 
price of the goods and the last transaction.  
 
CBEC CIRCULAR NO -33/2017-Customs, 
dated 1 August 2017 
 
 
 

IV. VAT – Decisions 
 
The sale of a demo car purchased by 
the taxpayer in his name and used 
for the purpose of business was 
exempt from VAT under Section 6 (3) 
of the DVAT Act 
Taxpayer was engaged in trading of new 
cars and their spares. The Value Added Tax 
Officer (VATO) found that taxpayer sold a 
car, which was used as a demo car, without 
paying any VAT. The VATO issued a notice 
of default of tax and interest under Section 
32 of the DVAT Act  
 
The taxpayer contended that the sale of the 
demo car was exempt from VAT under 
Section 6 (3). The Objection Hearing 
Authority (OHA) dismissed the taxpayer’s 
objections. The taxpayer filed an appeal 
with the Appellate Tribunal (AT). The AT 
affirmed the OHA’s order.  
 
The taxpayer filed an appeal with the Court. 
The Court noted that Section 9 of the DVAT 
Act makes no distinction whether the main 
business of the taxpayer is dealing in cars or 
some other business in order for goods 
purchased in the taxpayer's own name and 
used for the purposes of the taxpayer's 
business to be treated as capital goods. The 
fact that the cars were purchased by the 
taxpayer in its own name clearly indicated 
that the taxpayer intended to use the cars 
as ‘demo cars’. Therefore, the Court stated 
that the taxpayer was entitled to treat the 
cars as its capital goods.  
 
The Court noted that the capital goods had 
not been exclusively used for making sale of 
non-taxable goods, and no input tax credit 
was claimed by the taxpayer in respect of 
the VAT paid by it at the time of purchase of 
the cars. The Court determined that the 
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taxpayer would be entitled to the benefit 
under Section 6(3) because it satisfied all 
the four conditions spelt out in Anand 
Decors vs Commissioner of Trade and 
Taxes, New Delhi. 
 
The Department of Trade and Taxes was 
unable to produce any credible material to 
show that in selling any of the demo cars in 
either 2009-10 or 2010-11, the taxpayer 
was seeking to camouflage regular sale 
transactions as sale of capital goods in 
order to claim the benefit under Section 
6(3). 
 
Therefore, the Court set aside the OHA and 
the AT’s orders, and held that the taxpayer 
was entitled to claim an exemption under 
Section 6(3). 
 
Triumph Motors v. Commissioner of Value 
Added Tax - TS-211-HC-2017(DEL) 

 
The Bombay High Court determined 
that designing and tooling cost, 
reimbursed to the manufacturer by 
its customers, would form part of 
the ‘sale price’ as defined under 
Section 2(29) of the Bombay Sales 
Tax Act 
 
Two Reference Applications were filed 
under Section 61(1) of the Bombay Sales 
Tax Act, 1959 to refer certain questions of 
law to the Court.  
 
The taxpayers were manufacturers and 
traders of seating systems and components 
thereof. The taxpayers developed/rectified 
moulds, which were exclusively used to 
manufacture the products. The moulds 
were not delivered to the customers, but 
the Tax payers raised debit notes to the 

customers for making/rectifying the moulds 
as development charges. 
 
The AO taxed the cost of designing and 
tooling received from the customers, which 
was for the purpose of getting the moulds 
manufactured from the suppliers, as an 
amount of sale price. The Commissioner of 
Sales Tax and the Tribunal confirmed the 
AO’s order. 
 
The Tax payers raised a question of law 
whether the Tribunal was justified in 
holding that designing charges and tooling 
cost formed part of sale price as defined 
under Section 2(29). 
 
The Court noted that the sale price was not 
statutorily fixed; it was a part of the 
contract between Tax payers and their 
customers. As the Tax payers would not 
deliver/sale the products without 
recovering the cost of designing and 
moulds, the cost paid towards designing 
and tooling was a part of the same series of 
transaction and could not be segregated.  
 
The Court determined that designing 
charges and tooling cost were part of the 
sale price because they had an inescapable 
bearing on the delivery of final product. 
Considering the definition of the ‘sale price’ 
and ‘purchase price’ in conjunction, the 
Court held that designing and tooling cost 
incurred by the Tax payers would be a part 
of the “sale price” of the final product. 
 
M/s. Tata Johnson Controls Automotive 
Limited v. The State of Maharashtra [TS-
216-HC-2017(BOM)] 
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Notifications/Circulars/ 
Press Release/Order 
 

Maharashtra 

With the introduction of GST, Maharashtra 
VAT department has come up with the 
procedures for refund of security deposit 
amounting to INR25,000 collected at the 
time of registration under Maharashtra 
Value Added Tax Act, 2002 (MVAT Act) . 
Accordingly, if a dealer has not sold any 
goods as prescribed under Schedule A or 
Schedule B of MVAT Act during the F.Y 
2016-17, the registration of such dealer 
shall be deemed to be cancelled with effect 
from 1 July 2017. For the purpose of refund 
following procedures shall be followed:- 
 

 If deemed cancellation of registration 

is within 36 months of registration, 
then refund application is required to 
be made within six months from the 
date of such cancellation i.e. 31 
December 2017 

 

 If deemed cancellation of registration 
is after 36 months of registration 
taken, then refund application is 
required to be made after 36 months, 
but before 48 months of such 
cancellation 

 
Further, such dealers will have to file all the 
pending returns up to the date of deemed 
cancellation of registration certificate along 
with payment of taxes, if any. Such refund 
shall be granted within 60 days from the 
date of application of refund. 
 
Trade Circular No. 34 T of 2017 
 
 

Goa 

Goa VAT Department has amended the Rule 
6(7) of Goa Value Added Tax Rules, 2005 by 
inserting a proviso that the dealer (other 
than the one dealing in alcoholic liquor for 
human consumption) registered under 
composition scheme and whose total 
turnover does not exceed INR25 lakh during 
the financial year immediately before 
commencement of the Goa Goods and 
Service Tax Act, 2017 (Goa GST Act) shall 
file a single return for the period 1 April 
2017 up to the date of commencement Goa 
GST Act, within 30 days within thirty days 
from the last day of the period to which the 
such return relates. 
 
Notification 4/5/2005-Fin(R&C) (149) 
 
Rule 23 of the Goa VAT Rules, 2005, has 
been amended to insert sub-rule (1A) 
wherein it has been prescribed that the 
dealer (other than the one dealing in 
alcoholic liquor for human consumption) 
who is required to file annual return of 
sales, shall file a single return of sales for 
the period from for the period 1 April 2017 
up to the date of commencement of Goa 
GST Act, within 30 days from the last day of 
the period to which the such return relates. 
 
Notification 4/5/2005-Fin(R&C) (149) 
 
Section 70 Goa Value Added Act, 2005, (Goa 
VAT Act) has been amended to insert sub-
section (1A), wherein dealers whose gross 
sales for the period 1 April 2017 up to the 
date of commencement of Goa GST Act, 
exceeds INR25 lakh or the amount of ITC 
claimed during such period exceeds INR3 
lakh, shall get his accounts audited by an 
accountant within such period and manner 
as may be prescribed. Further this Section is 
not applicable to dealers engaged in the 
business of petroleum crude, high speed 
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diesel, motor spirit, natural gas, aviation 
turbine fuel and alcoholic liquor for human 
consumption. 
 
Ordinance No. 4 of 2017 
 
Rule 42 of Goa VAT Rules, 2005, has been 
amended to insert sub-rule (1A) wherein 
the dealer who is liable to get his account 
audited under Section 70(1A) of the Goa 
VAT Act, shall be required to submit audited 
statement of accounts to the assessing 
authority on or before the last day of the 
tenth month, from the commencement of 
the relevant year. The dealer who transmits 
such audited statement of accounts to the 
Appropriate Assessing Authority shall not 
be liable to furnish final accounts under 
Rule 42A of the said Rules. 
 
Notification 4/5/2005-Fin(R&C) (149) 

V. GST 

Notifications/Circulars/ 
Press Releases 
  
On the recommendations of the Council, for 
the month of July and August 2017, new 
return in Form GSTR -3B has been 
introduced which shall be furnished 
electronically through the common portal 
on or before 20 August 2017 and 20 
September 2017 for respective months. 
 

Notification No. 21/2017 – Central Tax New 
Delhi, 8 August 2017 
 
Simultaneously, the time period for filing 
GSTR 1, GSTR 2 and GSTR 3 has been 
extended for the month of July and August 
2017 as per table given below:- 
 

Month  GSTR-1 GSTR-2 GSTR-3 

July 
2017 

1to 5 
September 
2017 

6 to 10 
September 
2017 

11 to 15 
September 
2017 

August 
2017 

16 to 20 
September 
2017 

21 to 25 
September 
2017 

26 to 30 
September 
2017 

 
Notifications No. 18/2017, 19/2017 and 
20/2017 – Central Tax New Delhi, 8 August 
2017 
 
A large number of communications have 
been received from the field formations and 
exporters citing variation in the 
interpretation of Notification No. 16/2017 – 
GST dated 7 July 2017 and Circular No. 
2/2/2017 – GST dated 5 July 2017 and 
Circular No. 4/4/2017 – GST dated 7 July 
2017. Therefore, for the purpose of 
uniformity in the implementation of the 
Act, clarification has been issued on issues 
related to furnishing of a Bond/Letter of 
Undertaking for Exports.  
 
Circular No. 5/5/2017 – GST dated 11 August 
2017 

 

 
 
 
 
 
 
 
 
 

“This newsletter has been prepared with inputs from KPMG. It does not express views or expert opinions. The 
newsletter is meant for general guidance. It is recommended that professional advice be sought based on the 
specific facts and circumstances. This newsletter does not substitute the need to refer to the original 
pronouncement” 


