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Preface

Hon’ble Justice Mukul Mudgal
Former Chief Justice
Punjab and Haryana High-court

The perception of the society at large that sports betting is a moral wrong and therefore has
no place in the society may be a little misplaced. Sport has been strongly linked with betting
for decades. In fact the birth of the rules of some of the contemporary sports like cricket can
itself be attributed in a large part to betting. Hence the perception that betting is a vice and
needs to be culled from the society need to change to betting is a form of entertainment and
may be allowed subject to regulations.
Betting on sports exists at an exponentially high stake in India, cannot be denied. Market
research has estimated the betting market in India at Rs.300,000crores. Most of this betting
happens in an unregulated manner with an involvement of the underworld. The threats
posed from this unregulated betting is immense; the society becomes vulnerable as revenue
from these activities is used to finance criminal activities, the person placing the bet is at the
mercy of the bookies as they have no legal right to have their bets realised, the government
loses revenue to the tune of Rs. 12,000-Rs. 20,000 cores which it could have gained from
taxing betting, the sport federations and the government lose an effective tool to detect and
curb match fixing in sports.
Though are risks from regulating betting activities to the sports, children and other vulnerable
people like gambling addicts, these risks can be minimized with a proper implementation of a
regulation.
I am happy that FICCI has taken the onus to hold this conference on regulation of sports
betting in India. I hope that all people associated with this activity can come together during
the conference, to discuss the pros and cons associated with this activity and make some
valuable suggestions which facilitate the drafting of such a regulation.

Highlights
Not only is there a substantial informal domestic betting industry
but many foreign websites currently offer Indian citizens a chance
to gamble. The result is that, in addition to the $20bn (`10000
crores) legitimate betting industry, it is estimated that there is a
further $40bn (`20000 crores) of informal betting each year – all of
it unregulated, and untaxed. The current legislative framework is
not achieving is stated purpose.

The Government could also consider limiting the sport events on
which money can be bet. An annual list could be drawn up of all the
events the Government wants to promote and these could be
notified. This could give an impetus to sports which are not
watched much by spectators in India.

Being a part of state list, it is the power of the state legislature that
has the power to regulate sports betting and gambling in their
particular state.
A system which seeks simply to prohibit rather than control
gambling is turning its back on the problem. When regulation
arrives, it is true that problems are revealed, actions need to be
taken and policies enforced. But that is because regulation tends to
highlight problems and issues that had previously gone un-noticed.
There can be no doubt that these problems already exist in India.

In deciding upon a tax regime, there are certain essential factors to
consider:
• Who is to be taxed?
• What is to be taxed?
• What rate is to be applied?
• What is the tax to be used to do?
• How much might it raise?

Vide a notification in April 2011, the Central Government notified
the Information Technology (Intermediaries Guidelines) Rules 2011.
In particular these rules enjoin upon an intermediary to mention in
their user agreement/terms and conditions that the user of the
computer resource of the intermediary shall not host, display,
upload, modify, publish, transmit, update or share any information
that is relating to or encouraging gambling. These rules are based
on the core value that gambling is illegal due to central and state
laws, therefore this legislation lays down provisions how commerce
in this activity can be curbed on the internet.

This question is of course a political one and well beyond the scope
of this paper. As we said, currently, legal betting in India is taxed at
a rate of 30% on profit (increased from 20% in 2010). However, it is
relevant to comment that whilst high level of tax may be
sustainable in relation to gambling at a particular racecourse, it
becomes much more difficult to sustain it in an international
environment.

Assuming that the estimated figures in relation to black market
betting are accurate, annual turnover of $60bn (`300,000 crores)
probably equates to a profit to operators of $12-18bn (`60,000
crores - 90,000 crores). Assuming a theoretical tax rate of 20% on
profits gives rise to state revenues in the order of $2.4-3.6bn
(`12,000 crores – `18,000 crores).

Many Countries explicitly use a proportion of the tax gained
through betting income to fund sport. In the UK, for example, a
betting levy applies to all bookmakers who take bets in relation to
horseracing, the revenues from which are used to fund racecourses
and the horseracing sport in general. In France, there is not only a
general levy designed to support sporting activity in the country but
also a specific provision under the French Sports Code which
entitles the operators of particular events to share of the sums
gained from their commercial exploitation (which includes betting).

Introduction and Terms of
Reference
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a. The nature of the issue
Sports betting is a form of gambling involving the hazarding of money on the outcome of
a sporting event. It is different from the other common forms of gambling (playing games
of chance and taking part in lotteries), because it involves the exercise of skill and
judgement by the customer on an event which is outside the control of the operator.
Sport betting is a very popular pastime in India. The total betting market in India has
1
been estimated at $60bn per annum [Approximately ` 300,000 crores] .

Betting market in India

` 300,000 crores

Possible rate of tax

20% of the profits

Possible revenue to the Government

` 12,000 crores to 19,000 crores

There are a number of factors that make betting a controversial subject:
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•

Historically, betting and other forms of gambling have sometimes been viewed
with a sense of social disapproval. Some religious doctrines and philosophies
explicitly prohibit gambling and betting of any kind. Generally, betting in sports
nowadays is viewed in most modern societies as an activity which is morally
neutral, but there are some who take moral or religious exception to it.

•

Betting carries with it certain dangers and side effects. There is the danger of
unscrupulous and unregulated operators being unfair to players. There is the
danger that the young and vulnerable may bet in ways which are unwise and
can become damaging to their lives and those around them. Finally, there is
the tendency for criminals to exploit betting in various ways for their own
ends.

'Online Gaming: A Gamble or a sure bet'; report prepared by KPMG International Cooperative.

•

Tied to high profile sports as it often is, the Indian love affair with sports
betting has often had a negative connotation: in terms of illegal operators and
scandals where players, teams or bookmakers have been involved in bribery,
tax evasion, disclosure of confidential information, point shedding, spot fixing
and match fixing.

•

Finally, betting/gambling is also what might be called a “social constant”. It
occurs in almost all societies at some level, and finds ways of thriving and
subsisting in the face of even the strictest prohibitions.

These are not new problems: Governments have for centuries created mechanisms for
the control of gambling and the alleviation of its unfortunate side-effects. But in the last
two decades, the nature and impact of the industry has changed for reasons we discuss
below.

b. Purpose of this paper
This paper proposes a model for the regulation of sports betting in India. It attempts
to highlight some of the advantages of regulation (and, by contrast, the
disadvantages of failing to do so).
When Governments look at the issue of betting, they can take broadly one of three
approaches:
•

Prohibit it as a vice that should be curtailed;

•

Accept that it is inevitable and it takes place and seek to regulate it, having
regard to the problems that arise; or

•

Encourage it as a means of generating state revenue and economic growth (as,
for example, in Las Vegas and, to a limited extent, in Sikkim).

This paper proposes the middle way. It argues that there are important advantages
to accepting and regulating sports betting. Its guiding principles are that effective
regulation means:
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•

Protection for the young and vulnerable against the dangers of unwise betting
behaviour.

•

A fair and prosperous industry that provides consumers with entertainment in
a controlled and responsible way which they can trust.
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•

Protection for the integrity of sport, which has been so much beset by scandals
over match fixing, and which threaten to damage public trust both in sport and
in the legitimate betting industry.

•

Preventing sport betting from being linked to criminality or use it to launder
the proceeds of crime.

•

Protecting players, coaches and all involved with sport from unscrupulous
approaches;

•

Generating substantial revenues for the state, currently being entirely lost to
overseas operators or remaining uncontrolled in the black economy comprising
satta operators, which could be used to fund educational projects, the sporting
industry and the regulatory system itself.

The changing face of international
regulation
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For certain industries: music, film and television, personal finance, betting and gambling,
the internet has fundamentally changed the rules. Old models of regulation and control
cannot cope. In the field of gambling and betting, legislation generally focussed on
controlling physical premises. But that approach has been rendered largely obsolete
because of the availability of remote gambling and betting that can transcend state and
national borders with ease. Gambling and betting are the “perfect” industries for remote
communication – requiring only the transfer of information and money.
The development of online gambling has caused governments across the globe to reassess their attitudes:
•

Some countries have sought to enforce blanket prohibitions.

•

Some have sought to try to integrate the internationalisation of gambling
within their own systems.

•

Other countries (mostly small islands with limited sources of revenue) have
enthusiastically taken up licensing gambling as an “export industry” to generate
wealth and employment for their economies.

It is important to recognise that many governments have gone through a process of
policy evolution in relation to remote gambling and betting – starting from a position of
initial resistance and prohibition but usually moving towards a model that accepts that
the technological and cultural changes that allowed the remote betting industry to grow
are too substantial and complex to be prohibited as if they could somehow be
“uninvented”.
As an example of this a number of Continental European governments such as France,
Italy and Spain, traditionally controlled access to and revenue from gambling and betting
through a state-owned company creating an effective monopoly of supply. Those
monopolies were suddenly disrupted by the appearance of advertisements for gambling
and betting opportunities licensed from other states within Europe (like Malta or the UK)
which permitted online gambling and betting.
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Initially, there were threats of legal action and indeed a number of arrests. The debate
was embodied in a number of important cases at the European Court of Justice.
However, with passage of time it became clear that even governments could not ignore
two factors:
(i)

the fact that it is very hard in an enlightened democracy to stop millions of citizens
from choosing to access commercial gambling and betting services through new
technology, if that is what they want to do and

(ii)

legal pressure from the European Commission that gambling and betting, like other
services, should move freely across EU borders and not be subject to trade barriers.

After a period of confusion in the early 2000's many states, including France, Italy, Spain
and most recently Denmark moved to liberalise their markets allowing foreign operators
to locate and license in their jurisdiction and to offer betting to their citizens. In this way,
those governments retain control over the types of betting offered, the types of
organisation permitted to offer betting and the tax revenue that was previously being
lost.
Thus from a position, only 5 or 6 years ago, when Europe was closing its eyes to the
problem, they have now moved as far as national legislation legalising and regulating
gambling and/or betting in most major European states, and they are even beginning to
talk about pan-European legislation in the form a European Directive on gambling and
betting law.
Equally, one can consider the evolution that has been taking place in America. USA faces
some of the same structural legal issues as India, having to balance Federal and State
interests and autonomies within the framework of their constitution. Initially, it took a
harsh stance against remote gambling and betting that crossed state borders, placing
reliance on Federal legislation from the 1960s that was designed to restrict inter-state
gambling. But this legislation was held to be effective only against sports betting and not
on poker or casino games. To counter this, in 2006 new legislation (Unlawful Internet
Gambling Enforcement Act, 2006) was passed effectively prohibiting all forms of remote
gambling.
More recently we have seen moves towards re-liberalisation. A number of states such as
California and Ohio are currently proposing legislation and there is and increasing
likelihood of a Federal law (at least in relation to Poker) during the course of 2012.
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India's current position

India's position in relation to gambling has always been complex. Betting is permitted on
horse racing tracks and accounts. But it is an open secret that there has always been a
problem of unregulated betting which accounts for a much more substantial sum. India
has been instinctively wary of the development of online gambling and betting. The
compound effect of various pieces of legislation (e.g. the Public Gaming Act of 1867 and
The Information Technology Act 2000 as amended in May 2011) has placed responsibility
on Internet Service Providers (ISPs) to impose on all their subscribers terms of use which
prohibit the transmission posting or uploading of any content which “encourages money
laundering or gambling or [is] otherwise unlawful in any manner whatsoever” and also
imposes an obligation to remove and disable such content once they have actual
knowledge of its existence.

There is little evidence that these measures have been effective. Not only
is there a substantial informal domestic betting industry but many
foreign websites currently offer Indian citizens a chance to gamble. The
result is that, in addition to the $20bn (`10000 crores) legitimate betting
industry, it is estimated that there is a further $40bn (`20000 crores) of
informal betting each year – all of it unregulated, and untaxed. The
current legislative framework is not achieving stated purpose.

The result is one that is bad for the Indian people, bad for the Indian State and bad for
India's reputation in the wider world.
Millions of Indians enjoy sports betting and will partake in it, whether the state prohibits
it or not. There are too many opportunities and encouragements to bet and the current
prohibitions are not and cannot be adequately policed. The result is that the betting
experience of millions of Indian citizens is filled with a sense of illegality and risk. There is
little or no recourse to the bookmaker in cases of dispute, little or no obligation to offer a
fair and consistent betting experience and essentially no protection for the young and
vulnerable. In addition because of the illegality there is substantial involvement of the
underworld which thrives on this market.
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As for the Indian State itself: the pattern of legislation and regulation is inconsistent and
the tools by which government may establish and protect law and order are severely
diminished. More apparent still is the substantial loss of revenue that could be gained
through taxation and licensing of the profits of sports betting.
Finally, it is all too clear that too many of the world's match fixing scandals, centre on
Indian-based bookmakers.
The match fixing scandals involving Mark Waugh, Shane Warne, Hansie Cronje, and Salim
Malik have all had direct or indirect links to bookmakers based in India. As result, those
within the governing bodies of sport including for example Haroon Lorgat the CEO of the
ICC has advocated a move towards legal and regulated betting. This opinion has recently
2
been supported by the district courts in Delhi .
International governing bodies work with established bookmakers to monitor suspicious
betting patterns and to close down markets where such patterns are observed. Their
efforts are thwarted, however, if there exists a substantial and liquid sports betting
market which is not regulated and where bookmakers have no reporting obligations.
Match fixers are attracted to operate in places where their activities can be latent and
not traceable with ease.

What might a model for regulation look like?
As we have seen, India is by no means the first nation to have faced the challenge of
regulating remote betting. Many other countries have pursued this legislative route – and
it is true that India must find its own unique solution. However, we can learn from the
experiences of other countries and see the ways that the common problems have been
addressed.

(i) Defining the regulated subject matter
The scope of the present proposal is limited to sports betting because it is linked to
international sport and because betting relies upon the exercise of skill and judgment.
But one needs to define the limits of what is being regulated. Betting is the hazarding of
value on a future uncertain event. The event need not be a sporting event, but one
would need to ensure that the definition did not accidentally encompass the purchasing
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http://articles.timesofindia.indiatimes.com/2010-09-01/delhi/28236625_1_drug-trafficking-lower-court-cricket
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of speculative financial instruments or insurance. It may be necessary to distinguish
different types of betting such as parimutuel (pool) betting and spread betting, each of
which raise different issues and carry different risk profiles for both operator and
customer.
Two issues that we think should explicitly be tackled are the regulatory position of
(i)

peer-to-peer betting exchanges and

(ii)

poker networks.

Peer-to-peer betting exchanges
Peer-to-peer betting exchanges (most famously exemplified by Betfair) are marketplaces
created for those who wish to place and lay bets. The peer-to-peer operator creates a
platform for bets to be posted and taken and acts as “stakeholder" in relation to funds.
Once the sporting event has occurred, the operator ensures that the winner is paid his
winnings, whilst taking a small percentage of those winnings as a charge for providing the
service. It will be seen that this is a very different model to that of a normal bookmaker
and is taxed and regulated differently (where it is permitted).

Poker networks
Poker networks operate in a similar way to peer-to-peer betting exchanges in the sense
that they also are essentially providers of a forum in which players can meet and play
poker for money. The question in relation to poker is whether it should be regulated as a
form of gaming or as a form of betting. Different jurisdictions take a very different stance
on poker mostly depending upon whether they hold it to be a game where skill or chance
predominates. Under Indian jurisprudence, there are good grounds to hold that poker
3
should be legally classified as a game of skill . On that basis, there may be good reason to
regulate it in the same category as sports betting even though it does not share all of its
characteristics. A similar argument might be put forward for Rummy.

3

In 1957 the Supreme Court ruled that competitions that involve mostly skill are business activities as opposed to
gambling and are protected under Article 19(1)(g) of the Constitution of India. In 1968 the Supreme Court held
Rummy was a game of skill. Furthermore in 1996 that same court held “Golf, chess and even Rummy are considered
to be games of skill.” The Judgment concluded that while most games involve both skill and chance, the
determining factor is which of the two predominates
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A further point is whether certain types of bet should be prohibited
under the system, in order to avoid betting on matters which are more
easily prone to addictive behavior, result fixing, or where the potential
time lags and latencies in international communication give rise to the
possibility of unfairness.

For example, some regulatory systems restrict “live” or “in play” betting where bets are
taken on whether (in cricket) the next ball will be a no-ball or, (in soccer), the timing of
the next throw in. These matters lie much more in the hands of an individual player than
the whole team performance, and so are prone to unscrupulous bookies/ punters
attempting to fix a particular result. Equally, since international broadcast of events can
lead to time lags between the event happening and the viewing of that event by
television or internet viewers, there is a potential for unfairness and the changing of
odds, or the placing of events after the event in question has actually happened. Some
regulators, for example, have prohibited betting on football results other than bets based
upon the score at half time or full time.

The Government could also consider limiting the sport events on which
money can be bet. An annual list could be drawn up of all the events the
Government wants to promote and these could be notified. This could
give an impetus to sports which are not watched much by spectators in
India.

(ii) Mechanisms of regulation
The mechanism for regulation needs to comprehend the two main types of betting that
exist - remote gambling (through telephone or internet) and betting that takes place in a
physical environment to which the public has access.
An assessment needs to be made of what forms the regulation will be effective – will the
operator be regulated by the grant of a licence? Will key employees also need to be
licensed as being fit and proper to hold such a post? Should betting premises require
licensing also?

11

This mechanism also needs to address itself to one of the most important questions in
international betting law: what is the approach to be adopted in relation to foreign
operators who seek to take bets from citizens within India? Should such conduct be
permitted? Or permitted only if licensed? Or should such services (and importantly the
advertising of those services) be prohibited altogether – thus obliging those who want to
conduct betting with Indian citizens legitimately to maintain a legal and physical presence
within the jurisdiction. Obliging operators to have some form of physical or legal
presence in the jurisdiction gives courts and regulators easier means to affect control and
impose penalties and sanctions.
Dealing with that issue also raises a question of international relations – should those
licensed under the proposed system be entitled to take bets from bettors outside the
territory of India? Some regulatory regimes (including that in the UK) reserve power to
the government to restrict licensed operators from taking bets from citizens from
another specified country. In the Indian context the regulation could list certain countries
from which India perceives, there are threats i.e which would challenge its security and
international relations. In the alternate the Government of India could completely restrict
bets from bettors outside India as well as restrict bettors from India, betting on a system
located outside India.

(iii) Formal offences
The way in which most regulatory systems operate is to create a series of criminal
offences relating to the offering or advertising of betting services to the public and then
defining exemptions and defences to those offences where the person involved has been
appropriately licensed or where the conduct is essentially non-commercial.
From an international perspective, one of the most important areas to consider is that of
advertising. The control of advertising is a key element in the regulation of gambling. It is
particularly useful as a means of control because, based on most jurisdictional tests, it is
easier to show that offences relating to advertising have been committed and completed
within the customer's jurisdiction. While it may be possible for a foreign operator to
argue that its gambling activities are not justiciable by the Indian courts (because they
take place outside the country), the argument in relation to advertisements available to
and targeting Indian citizens is more difficult to resist.

(iv) A regulator for sport betting
In order for any system to work it would be necessary to establish a body or bodies to
oversee the regulatory process. Such bodies are common – and examples from around
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the world include the Nevada State Board of Gambling Control, The New Zealand
Gambling Commission, the UK Gambling Commission, the French “ARJEL” (Association
pour le Reglementation de Jeux en Ligne), the Italian “Amministrazione Autonomadei
Monopoli di Stado” (AAMS) and so on.
Generally, these are corporations created by statute, funded by licence fees charged to
operators and where expertise in relation to the regulation of betting (including other
forms gambling in these jurisdictions) can be concentrated. They should have the
following administrative and quasi-judicial functions:
•

The assessment of applicants for operating licences (including the assessment
of the business plans, assets, ownership structure and proposed terms and
conditions of business);

•

The investigation of the key officers and owners of the operating business (for
example including financial solvency, past criminal record and so on);

•

The creation and enforcement of codes of practice and procedures in relation
to sport betting operators including policies relating to under-age and problem
gambling and, for remote betting, the technical requirements of the hardware
and software systems);

•

The auditing of betting operators in order to ensure that they are complying
with the rules and their licences;

•

The investigation of complaints against operators;

•

The power to investigate and share information and impose sanctions in
respect of suspicious betting activity;

•

The power to review and revoke licences in circumstances where the operator
has breached the rules;

•

The power to bring criminal prosecutions on its own, or to co-operate with
other authorities;

•

The power to deal with disputes about betting, and the power to void a
particular bet which arouses suspicion; and

•

The promulgation of information for the public about betting.

It is possible for a regulator also to take a role in the taxation of gambling – but this is
more usually reserved to the Revenue authorities.
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Dealing with the “down side”

It is well known and well recorded that gambling causes certain problems in society: the
areas traditionally identified are:
Connections with crime
Unfairness for the consumer
Addiction and under-age gambling
Annoyance to the public
One can be sure that any attempt to regulate or support the development of a legitimate
betting industry will be met by the charge that doing so will exacerbate the problems.
How do regulatory systems deal with these issues?

The first thing to say, of course, is that regulation is a step forward on all
these fronts. A system which seeks simply to prohibit rather than control
gambling is turning its back on the problem. When regulation arrives, it
is true that problems are revealed, actions need to be taken and policies
enforced. But that is because regulation tends to highlight problems and
issues that had previously gone un-noticed. There can be no doubt that
these problems already exist in India.

Dealing with crime:
Crime arises in a number of ways: through operating illegal gambling; through match
fixing and other forms of fraud on the public and lastly through the use of gambling as a
means of money laundering. It has been observed by the Hon'ble additional session
judge in Delhi, that income from such activities is being used to fund illicit activities such
as drug trafficking and terrorists.

14

Obliging those offering gambling services to undergo initial checks for dubious
antecedent prior to obtaining a licence can be an essential condition. In addition
periodical monitoring and audit shall help in ensuring that rules are complied with.

How might a regulatory model be implemented in the existing
Indian legal system?
This is a complex question, and somewhat outside the scope of this paper but it is worth
considering some of the peculiarities of the Indian system and the options that might be
open to government were it minded to legislate in this area.
Considering the Constitutional structure and the nature of betting activities, the role that
would be played by the state governments and the local authorities cannot be
undermined. A demarcation of power would need to exist between a national regulatory
body and the state governments and local authorities.
The local authorities and the state governments could retain the power of regulation
when it comes to issues such as issuance of licences (premises, employees), voiding bets
within jurisdiction and investigating breaches.
The national regulatory body (a body at the central level) could regulate disputes, where
violation/breach involves more than one state's jurisdiction. These could be power to
void a particular bet, power to prosecute or seek cooperation between states as well
formulating guidelines and dispensing information to the public about betting including
listing events on which bets can be placed.
The regulatory bodies may be financed by the funds collected from the taxation and/or
fee collected from the issue of licences.
The National Sport Federation could also earn some revenue and seek to become self
sufficient through a levy charge, where a bet is sought to be placed in their sport in India.

15
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Sports Betting in the Constitutional
context

Scenario 1:

Being a part
of state list, it
is the power
of the state
legislature
that has the
power to
regulate
sports
betting and
gambling in
their
particular
state.

In India, the power to legislate has been divided between the Centre and the State. The
Constitution of India through Article 246 and the Seventh Schedule, has divided the
power of the Centre and the State in three Lists. The power to Legislate on matters listed
in List I vests with the Centre (Central List), while the Power to Legislate on subjects
enlisted in List II vests with the State (State List), List III known as the Concurrent List,
consists of matters on which both the Centre and the State can legislate. Betting and
gambling fall under the ambit of Entry 34 of the State List. Being a part of state list, it is
the power of the state legislature that has the power to regulate sports betting and
gambling in their particular state. This has however not always been the case. PreIndependence before the existence of the Constitution and a clear division of power,
betting and gambling were governed by a central legislation namely the Public Gambling
Act 1867, which governed aspects of gambling in certain territories of India.
After independence and coming into force of the Constitution, various states have
enacted their own laws pertaining to betting and gambling. The importance of the Public
Gambling Act, 1867 though still remains since certain states have adopted the Public
Gambling Act to apply to their territory via Article 252 of the Constitution of India. This
Article empowers the parliament to legislate for two or more states by consent and
adoption of such legislation by any other state. By the Adoption of Laws Order, 1950 the
jurisdiction of the Public Gambling Act is now limited to Uttar Pradesh, Punjab, Delhi,
Himachal Pradesh and Madhya Pradesh. Thus the act applied only to these states with
amendments promulgated by the states.

Formulation of rules
A possibility that may be open to the Central Government may be to amend the
Public Gambling Act to some extent and draft regulations under the Public Gambling
Act itself to regulate betting on sports. This would give states a discretion to adopt
the regulations that are formulated under the Act or consider a similar legislation
based upon the model which is proposed at the central level. In the alternative, the
state regulation could accept adherence to the guidelines that may be formulated by
the national regulatory body.
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The problems faced in this approach
a)

The Public Gambling Act recognizes that the game of skill (like sports) is not
covered within its ambit; and

b)

The object of the Public Gambling Act is to provide punishment of public
gambling and keeping of common gaming houses, therefore a regulation
regulating sports betting may fall ultra vires of the objects of the Act.

Scenario 2:
The Central Government may also consider that the nature of sports betting activities has
changed drastically with the advent of technology. Sport betting as a commercial activity
is no longer confined to a single state. As sports events are accessible to viewers across
the country and similarly betting activities are also available across states, a single state
may not be capable of regulating this activity. Therefore taking account of public interest
the Central Government could regulate sports betting through legislation under Entry 42
of the Union List 'Inter-State trade and commerce'.

Problems faced in this approach:
1)

With the advent of technology, more and more commercial activities and
trade, are taking place over remote means of communication. Therefore
would such an entry give power to the Central Government to legislate on all
of these activities?

Scenario 3:
Technology has played a significant role in the manner betting and gambling activities are
available remotely.

Vide a notification in April 2011, the Central Government notified the
Information Technology (Intermediaries Guidelines) Rules 2011. In
particular these rules enjoin upon an intermediary to mention in their
user agreement/terms and conditions that the user of the computer
resource of the intermediary shall not host, display, upload, modify,
publish, transmit, update or share any information that is relating to or
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encouraging gambling. These rules are based on the core value that
gambling is illegal due to central and state laws, therefore this legislation
lays down provisions how commerce in this activity can be curbed on the
internet.

The Information and Technology Act has been legislated on the basis of Entry 31 (Union
List) which gives the Union Legislature the power to legislate on subject 'Posts and
telegraphs, telephones, wireless, broadcasting and other like forms of communications'.
The Union legislature could seek to carve out an exception here pertaining to sports
betting and draft detailed rules for its regulation on the internet and other remote means
of communication.

Problems faced in this approach
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1)

This entry is restricted to remote means of communication, therefore premises
betting cannot be covered within this entry;

2)

The rule here does not seek to alter the legal nature of betting and gambling
activities. It merely seeks to address that with the advent of technology
separate rules were needed to check this activity on the intermediaries'
resource. Hence sports betting may still need to approve by the central or the
state legislation and a central act within this entry would not be able to regulate
it.

6

Issues of taxation

One of the key considerations in devising a regime of regulation is to consider tax
implications. We say this not because the primary purpose of regulation is the generation
of revenue for the government – but rather that the selection of an appropriate taxation
regime has proved to be crucial in determining whether the regulatory system is
effective. The ideal position is where operators accept the levels of taxation being levied
as being reasonable given the overall commercial risks and returns available to them in
the business. In other words, the tax burden must be more than offset by the
convenience and security of legitimate operation.
Further, tax should not be seen as a means of government demonstrating its disapproval
of a “vice” – to do so, or to treat gambling as being substantially different from other
forms of entertainment brings with it the risk of simply exporting the problem – which
runs counter to the whole philosophy of regulation and control that this paper advocates.
There have been a number of studies of the tax regimes imposed by various countries on
remote gambling. Their findings are instructive, and tend also to demonstrate that there
is by no means a linear relationship between the percentage of tax levied and the
amount collected. Indeed, whilst a realistic tax rate is necessary (because we do not think
that India wishes to pursue the role of treating gambling as an export industry”) it is
generally the case that regimes which charge lower rates of taxation tend to reap a
higher absolute return.

In deciding upon a tax regime, there are certain essential factors to
consider:
•
•
•
•
•
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Who is to be taxed?
What is to be taxed?
What rate is to be applied?
What is the tax to be used to do?
How much might it raise?

a. Who is to be taxed?
One initial question that needs to be considered immediately is whether the taxation
burden should fall on the operator alone or also on the customer. By this, we mean that,
in a number of jurisdictions, the state does not seek to recover tax on winnings made by
customers. This is partly for the policy reason that gambling is considered to be a pastime
rather than a profession or business and therefore any winnings made should not be
treated as a formal part of income.
In India however gambling winnings form part of the income of the individual for the
purposes of income tax. Regulation of betting would bring to the forefront income
generated from sports betting winnings.

b. What is to be taxed?
There are a number of different features of the regime that can be the subject of
taxation, including:
•

Fixed fees;

•

Stakes based taxes;

•

Gross profit tax.

Fixed Fees
Fixed fees are a useful but a blunt instrument. Almost all jurisdictions prescribe an initial
application fee and a periodical fee to renew or maintain a betting licence. Usually these
fees are based upon a scale which is tied to the profit or turnover of the operator so that
larger organizations which will be likely to occupy more of the regulator's time and
resources, will pay a higher fee and the door will still be open for smaller businesses who
want to enter the market and offer competition and consumer choice.
Sometimes, the overall level of fees charged for the licensing process is designed to make
the office of the regulator and its enforcement functions self financing. This approach has
the merit of meaning that Operators are effectively paying only so much as is necessary
in terms of the bureaucratic and social burden that they impose on the state.
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Turnover taxes
Turnover taxes are effectively a tax on the player rather than the bookmaker. Effectively,
the tax is being charged on the customer at the point that they place a bet, and the
amount is “collected” by the bookmaker by way of a deduction. India currently operates
(in relation to on-course betting) a 30% tax on stakes which, by international standards, is
high.
The UK also operated a “stake based” tax prior to 2001 bookmakers at a rate of 6.75%.
However, competition from foreign bookmakers using the telephone or internet meant
that British bookmakers were seen by the public as being uncompetitive. A number of
bookmakers decided to move part of their operations offshore to jurisdictions such as
Gibraltar, where the rate of gambling/betting tax was significantly lower, and from where
they could offer “tax free” betting to British customers. This trend provoked the
government to protect the national industry by moving to a profits based tax. The move
was a deliberately and carefully negotiated with the major bookmakers to ensure that
they returned their operations to within the UK, and was largely successful.
By contrast, an example of one state which has recently chosen to maintain a stakes
based tax is France. France liberalized its laws on gambling in 2009, and imposed a stakes
based tax of 2% on poker and 7.5% on betting. However, recently the French government
has come under increasing pressure to revise this position in favour of a profits tax,
because a number of those operators who initially moved into the French market are
now considering abandoning or not renewing their licences.
Italy too currently operates a stakes based tax of 3%, but is also under pressure to move
to a profits based tax at 20% gross profit. Proposals to that effect have been tabled but
not currently enacted.
The main drawback of a stakes based tax is that it remains payable by the operator
whether it is profitable or not. Given the inherent uncertainty of a betting market, where
bookmakers can easily lose money on a particular market if it is not controlled and
hedged properly, this makes stakes based taxes unattractive to the industry.

Profit based taxes
The most common form of gambling tax is based upon gross profits. Betting operators in
the UK are subject to both a profits based tax (at a rate of 15%) and those who deal in
horserace betting also pay a levy based upon those profits which is collected. Denmark,
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the most recent country to liberalize its gambling laws (January 2012) has been widely
held up as a good model of regulation, and operates a 20% profits based tax. Australia
and New Zealand also operate similar models.

Normally, in such a tax regime, the bookmaker is entitled to deduct the
amounts paid out to players by way of winnings from overall revenue
(but usually not amounts spent on hedging activity or other expenses of
the business).

c. What rate is to be applied?
This question is of course a political one and well beyond the scope of
this paper. As we said, currently, legal betting in India is taxed at a rate
of 30% on profit (increased from 20% in 2010). However, it is relevant to
comment that whilst high level of tax may be sustainable in relation to
gambling at a particular racecourse, it becomes much more difficult to
sustain it in an international environment.

In order to deal with such international pressure governments adopt varying approaches.
To give one example, the British Chancellor of the Exchequer in the latest UK budget has
decided to impose licensing requirements and taxation on foreign online gambling
operations who transact with UK citizens. As we have said, the rate of gambling tax in the
United Kingdom is a 15% on gross profits whilst in other jurisdictions such as the Isle of
Man, Alderney and Gibraltar (whose operators are entitled to advertise to UK citizens)
the rates are significantly lower. Announcing the change, the Chancellor indicated that it
was estimated that 90% of online gambling/betting in the United Kingdom would be
placed with offshore operators rather than those based in the UK. This is a good practical
example of the mercurial nature of the problem and the need to set a rate which is
"competitive" from an international perspective.
A comparison may perhaps also usefully be drawn from the Indian tobacco industry
where the rate of taxation is relatively low. The tobacco industry generates employment
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for 7 million people and revenue of ` 15,000 crores. In 2006 it was estimated that the
Government received approximately ` 1,362 crores as foreign exchange and ` 7200
crores as excise revenue. Taxation from Tobacco amounts to 2% of the total tax revenue
of the Central Government, more than 7% of the excise revenue and about 0.2% of
India's GDP.

d. What is the tax to be used to do?
Different governments choose to treat the revenue derived from gambling in different
ways. Many have a series of different taxes and levies which are used for different
purposes:
It is common for licence fees paid by operators to be used to finance the process of
regulation and enforcement.
Often, a separate levy is enforced which is designed to fund the work of those charities
which deal with the "downside" of gambling and betting such as gambling and betting
addiction.

Other systems explicitly use a proportion of the tax gained to fund sport.
In the UK, for example, a betting levy applies to all bookmakers who
take bets in relation to horseracing, the revenues from which are used to
fund racecourses and the horseracing sport in general. In France, there is
not only a general levy designed to support sporting activity in the
country but also a specific provision under the French Sports Code
which entitles the operators of particular events to share of the sums
gained from their commercial exploitation (which includes betting).

Of course, the majority of betting systems simply treat the revenue gained from taxation
as part of the overall revenues of the state. However, there is certainly something to be
said for targeting tax revenue derived from betting in particular ways. A good example of
this is the UK National Lottery which was developed in the mid-1990s by the
Conservative government led by John Major. He was keen to emphasise that the money
raised by the National Lottery for good causes should not be used for any purpose which
was within the core responsibility of government. He described this as a principle of
"additionality" in the sense that the funds raised from the lottery should be used to
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promote cultural "luxuries" such as the arts, sport and so on. Indeed, a substantial part of
the lottery good causes raised during 2012 will be used to fund the Olympic Games in
London later this year.
In India a few approaches might be proposed. The money generated from the taxation of
sports betting could be primarily be utilized for the development of the grass root sports
and the sports infrastructure. The money therefore could be deposited with the National
Sports Development Fund Scheme with the funds being allocated to the Sports Authority
of India, National Sport Federations and the sports departments of the state
governments to develop the infrastructure and the grass root sports. Alternatively this
money could be deposited with the central exchequer (Consolidated Fund) with the
money being allocated from the central exchequer to the various state governments for
the development of sports and health and education services.

e. How much might it raise?
The question of how much revenue can be realized from taxing betting services is a
difficult question. This is because,
•

Firstly, the overall size of the market is largely unknown (primarily because it is
underground and unregulated).

•

Secondly, one cannot tell how much the industry might expand if it was
legitimised and regulated.

•

Thirdly, as we have seen, the actual amount recovered by the state in relation
to betting is not simply dependent upon the rate that is selected. Choosing
higher rates of tax may just mean that more overall turnover is lost altogether
to foreign operators.

Having said all that, it is perhaps worth trying to understand the potential scale of the
revenue "prize".

Assuming that the estimated figures in relation to black market betting
are accurate, annual turnover of $60bn (`300,000 crores) probably
equates to a profit to operators of $12-18bn (`60,000 crores - 90,000
crores). Assuming a theoretical tax take of 20% on profits gives rise to
state revenues in the order of $2.4-3.6bn (`12,000 crores – `18,000
crores).
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Concluding comments

7

This paper can only be a crude and very basic summary of the complicated issues which
arise in relation to regulation of sports betting (and in particular in relation to remote
betting services). Governments across the world have been engaging in a difficult process
of wrestling with a new social and cultural phenomenon and trying to create something
which tackles the difficulties and problems which are inherent in the industry whilst at
the same time preserving their own cultural and moral standpoint on the subject.
There is no doubt that any attempt to regulate sports betting in India will carry with it
considerable difficulties and controversy: as we have said, gambling is always something
which excites public interest and opinion. Nevertheless, it seems that the time is now
right for India to accept this challenge.
The prize, if regulation is achieved, will be:
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•

A fairer and more trusted betting experience for the Indian people.

•

Greater protection for the young and vulnerable.

•

A blow against organized crime, which uses unregulated sports betting as a
means of furthering its ends.

•

An enhancement of the image of Indian sport.

•

A significant victory in the ongoing international battle for integrity and public
trust in sport.

•

Enhanced taxation revenues capable of financing a range of worthy projects
and causes.

Annexure

I

Betting and Gambling Acts in India:
Some of the state gambling and betting acts are listed hereunder:
1)

The West Bengal Gambling and Prize Competitions Act, 1957;

2)

The Bombay Prevention of Gambling Act, 1887;

3)

The Madhya Bharat Gambling Acts, 1949;

4)

The Orissa Prevention of Gaming Act, 1955;

5)

The Punjab Public Gambling Act, 1961;

6)

The UP Public Gambling Act, 1867;

7)

The Rajasthan Public Gambling Ordinance, 1949;

8)

The Assam Gaming and Betting Act, 1970;

9)

The Delhi Public Gambling Act, 1955;

10) The Kerala Gambling Act, 1960;
11) The J&K Public Gambling Act, 1977;
12) The Andhra Pradesh Gaming Act, 1974;
13) The Karnataka Gambling Law/Act;
14) The Meghalaya Prevention of Gambling Act, 1970;
15) The Pondicherry Gaming Act, 1965;
16) The Tamil Nadu Gaming Act, 1930;
17) Goa, Daman and Diu Public Gambling Act, 1976;
18) Sikkim Online Gaming (Regulation) Act, 2008;
19) Madras City Police Act, 1888;
20) Karnataka Police Act, 1963.
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If a general perspective behind the promulgation of the various state acts has to be
undertaken, then a brief look at the preamble is warranted to see the reason why these
acts have been enacted. The Preamble to the Public Gambling Act states that
“whereas it is expedient to make provision for the punishment of public gambling and the
keeping of common gaming-houses”.
The preamble to the Kerala Gaming Act states:
“whereas it is expedient to make better provision for the punishment of gaming and
keeping up common gaming house in the State of Kerala”.
The Preamble to the Assam Gaming Act states:
“whereas gambling and betting on games and sports have widely spread throughout the
state causing debasement of public morality and wide spread exploitation and threat to
peace and order”.
A broad perusal of the preamble of various acts reveals that most state acts except the
Assam Gaming and Betting Act were made to curb the evil of gaming in a public house.
The important words being 'gaming' and 'public house'. Therefore the object behind the
act can be said to be prohibit 'gaming' and that too in a 'public house'.
A dissection of the Indian laws highlights few aspects of sports betting; betting and
gambling is under the purview of state legislation, betting is prohibited on a game of
chance and not on a game of skill, horse racing and rummy have been held to be games
of skill hence betting on them is legal.

Sport is predominantly a game of skill and chance plays a very small
aspect in the game. The ability of the players, the form they are in and the
conditions of play are important factors determining the result of a
match. Hence the blaring questions, is betting on sport contrary to its
moral code and is betting on sports really illegal?

If the answer is in negative then the rules under the Public Gambling Act, 1867 would be
able to carve an exception for sports betting and make regulatory provisions.
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